IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROLYN A. FLI NT : AViL ACTI ON
V.
CI TY OF PH LADELPHI A . NO 98-95

VEMORANDUM AND ORDER

Norma L. Shapiro, J. May 6, 1998

Carolyn Flint (“Flint”), filing this Title VII action
al | eged age, race and gender discrimnation, and subsequent
retaliation. The Cty of Philadelphia (“the Gty”) filed a
nmotion to dismss for failure to file a charge with the Equa
Enpl oyment Opportunity Conmm ssion (“EEOC’) within the deadline
set by 42 U S.C. 8 2000e-5 on the discrimnation claim and for
| ack of any adverse enploynent action in the retaliation claim
Flint failed to file a claimw thin the required period, but the
equitable tolling doctrine nay extend the deadline; the
discrimnation claimw |l not be dismssed. Flint has failed to
al l ege any adverse enploynent action to support a retaliation
claim and the court will dismss the retaliation claim

FACTS

Flint, a Gty enployee, applied for a position in the Gty
Fi nance Departnent. On or about October 31, 1991, the City
informed Flint that she was not eligible and woul d not be
considered for the position. Flint protested this decision by a
witten grievance with her union. The witten grievance was

based on the union’s collective bargaining agreenent. Flint’s



grievance termnated in a ruling in her favor which the Gty has
appeal ed.

In her conplaint, Flint alleges she did not |learn that her
renmoval fromthe eligibility |list had been based on illega
discrimnation until Novenber 4, 1994. Flint filed a charge of
discrimnation with the EEOC on July 25, 1995. Flint filed this
conpl ai nt on January 8, 1998, and the City filed a notion to
di sm ss on February 2, 1998.

DI SCUSSI ON

A court should grant a notion to dismss for failure to
state a claimupon which relief may be granted only if "it
appears to a certainty that no relief could be granted under any

set of facts which could be proved.”" Schrob v. Catterson, 948

F.2d 1402, 1408 (3d Gr. 1991). 1In deciding a notion to dismss
under Fed. R CGv. P. 12(b)(6), "all allegations in the pleadings
nmust be accepted as true and the plaintiff ... nust be given the
benefit of every favorable inference that can be drawn fromthose
allegations.” 1d. at 1405 (citations omtted). The statute of
l[imtations can formthe basis of a Rule 12(b)(6) notion to

di sm ss, where the conplaint facially shows nonconpliance with
the limtations period and the affirmati ve defense clearly

appears on the face of the pleading. See Gshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380 (3d Cir. 1994); Trevino

V. Union Pacific Railroad Co., 916 F.2d 1230 (7th Gr. 1990); 5A

Wight and MIler, Federal Practice and Procedure: Cvil 2d, 8
1357.



A notion to dismss relying on matters outside the pleadings
may be treated as a notion for summary judgnent under Rul e 56,
provided all parties have had an opportunity to present pertinent

material. Fed. R Gv. P. 12(b). See Carter v. Stanton, 405

US 669, 671 (1972) (per curian) (where matters outside the
pl eadi ngs are presented and not excluded by the court, notion to
di sm ss should be treated as one for summary judgnment); Young v.
Bi ggers, 938 F.2d 565, 568 (5th Gr. 1991) (trial court properly
converted notion to dismss to one for summary judgnment where
matters outside the pleadings were considered and plaintiff was
af forded the opportunity to present evidence). Both parties have
presented evi dence outside the pleadings. The defendant
subm tted docunents related to the posting, Flint’s responses,
the arbitrator’s decision, and all of the governnent’s appeals.
In her response, Flint submtted an affidavit, as well as two
letters to the EECC.

Prior to converting a notion to dismss into a notion for
summary judgnent, the district court nust provide adequate notice

to the parties. Rose v. Bartle, 871 F.2d 331, 342 (3d G r. 1989)

("We have held that it is reversible error for a district court
to convert a notion under Rule 12(b)(6) ... into a notion for
summary judgnent unless the court provides notice of its
intention to convert and allows an opportunity to submt
materials admssible."). The court has not notified the parties
that the notion will be converted to a notion for summary

j udgnent, nor given them opportunity to submt additional
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materials. Rather than converting the notion to dismss to a
notion for sunmary judgnent, the court will exclude the evidence
outsi de the pleadings, without prejudice to either party naking a
notion for sunmary judgnment at the close of discovery. However,
inruling on the notion, the court will consider matters of
public record. Oshiver, 38 F.3d at 1384, n. 2.

|. Statute of limtations

Title VII allows Flint to bring an action within 180 days
after the alleged act of discrimnation. 42 U S.C. 8 2000e-5(e).
However, if she initially filed a conplaint wth a state or |ocal
agency with the authority to adjudicate her claim the deadline
for filing a charge of enploynent discrimnation with the EEOC is
extended to 300 days. 1d. Although the conplaint contains no
such allegation, it is possible that she filed a conplaint with
t he Pennsyl vani a Human Rel ati ons Conm ssion, the relevant state
agency. Drawi ng the reasonable inference that she did so, she
had 300 days after the alleged act of discrimnation in which to
bring a charge wth the EECC

1. Discovery Rule

Generally the statute of limtations begins to run when the
plaintiff’'s cause of action accrues. There are two rel ated
doctrines that mght extend the deadlines for Flint to file a
charge of discrimnation: the “discovery rule,” and the

“equitable tolling doctrine.” See, generally, Oshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380 (3d Cir. 1994). The

di scovery rul e del ays accrual of the statute of limtations
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period until the plaintiff discovers she has been injured. 1d.
at 1385. The equitable tolling doctrine stops the statute of
limtations fromrunning where the accrual date has passed; the
statute of Iimtations is tolled in light of equitable

consi derations even though the plaintiff discovered she was
injured. 1d. at 1390.

Under the discovery rule, Flint did not have to discover
that the injury was based on discrimnation, but only that she
was “aware of the existence of and source of an injury.” [d. at
1386. Her cl aimaccrued “upon awareness of actual injury, not
upon awareness that th[e] injury constitute[d] a | egal wong.”
Id.

According to the conplaint, Flint discovered the injury
“[o]n or about Cctober 31, 1991,” (Conplaint, T 8), when she was
i nformed she had been found ineligible for the position she
sought. The statute of limtations began running at that point.
She did not file the charge of discrimnation wwth the EEOC until
July 25, 1995, several years after the deadline under 42 U S.C. 8§
2000e-5(e). Her allegations of discrimnation for renoval from
the eligibility list are tine-barred unless the equitable tolling
doctrine applies.

1. Equitable Tolling

The equitable tolling doctrine provides that it “may be
appropriate [to toll the limtations period:] (1) where the
def endant has actively msled the plaintiff respecting the

plaintiff's cause of action; (2) where the plaintiff in sone
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extraordi nary way has been prevented fromasserting his or her

rights; or (3) where the plaintiff has tinely asserted his or her

rights mstakenly in the wong forum"™ New Castle County v.

Hal | i burton Nus Corp., 111 F.3d 1116, 1125-26 (3d Cir. 1997)

(quoting Gshiver, 38 F.3d at 1387). The pl eadi ngs contain no
allegation or inference that Flint in sone extraordinary way was
prevented from asserting her rights, or m stakenly asserted her
rights in the wong forum

Flint’s non-conpliance with the statutory limtations period
is excusable only if “(1) the defendant actively msled the
plaintiff respecting the reason for the [adverse enpl oynent
action], and (2) this deception caused the plaintiff's
non-conpliance wth the limtations provision.” Gshiver, 38 F.3d
at 1389. In explaining this basis for equitable tolling, the
Court of Appeal s has stat ed:

“where the plaintiff has been actively m sled regarding

the reason for [the adverse enpl oynent action], the

equitable tolling doctrine provides the plaintiff with

the full statutory l[imtations period, starting from

the date the facts supporting the plaintiff's cause of

action either becone apparent to the plaintiff or

shoul d have becone apparent to a person in the

plaintiff's position with a reasonably prudent regard

for his or her rights.”
ld. at 1387.

To benefit fromthe equitable tolling doctrine, Flint nust
establish that she could not have di scovered the essenti al
factual information bearing on her claimby the exercise of

reasonabl e diligence. New Castle County, 111 F.3d at 1125;

OCshiver, 38 F.3d at 1390; Cada v. Baxter Healthcare Corp., 920
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F.2d 446, 452 (7th Gr. 1990), cert. denied, 501 U S. 1261

(1991). “The plaintiff who fails to exercise this reasonable
diligence . . . lose[s] the benefit of” the equitable tolling
doctrine. Oshiver, 38 F.3d at 1390.

In Gshiver, the plaintiff filed a charge of discrimnation
with the EECC 440 days after she was termnated froma law firm
with the explanation that the firm*®“did not have sufficient work
to sustain her position.” Gshiver, 38 F.3d at 1384. A year
| ater, she learned that the firmhired a nmale attorney “shortly
after her dismssal, . . . to take over her duties.” 1d. The
Court of Appeals found that: there were issues of fact whether
the plaintiff had been m sl ed when she was told she was
term nated because of |ack of work; whether she was aware that
she was replaced by a nale enployee, a "critical fact that would
have al erted a reasonable person to the all eged unl awf ul
di scrimnation;" and whether a person in her position with a
reasonably prudent regard for her rights would have | earned of
the allegedly discrimnatory act. 1d. at 1392. The all egati ons,
gi ving Gshiver the benefit of all reasonable inferences, were
sufficient to raise the possibility of equitable tolling, and the
nmotion to dism ss based on the statute of |limtations was deni ed.

The facts in this action closely resenble those in Gshiver,
and the doctrine of equitable estoppel nmay apply. Flint alleges
that the Cty provided a non-discrimnatory reason for her
ineligibility, i.e., that she did not neet the qualifications for

the position, and that she did not |earn of the Finance
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Departnment’s illegal discrimnation against her until Novenber,
1994, when she | earned who was actually hired. Her allegations,
with all reasonable inferences therefrom essentially charge: 1)
the City actively msled her regarding the reasons for her
renoval fromthe eligibility list; 2) this deception caused her
non-conpliance with the limtations period; and 3) the critical
facts that would have alerted a reasonable person to the alleged
unl awf ul conduct only becane known to Flint on Novenber 4, 1994.
Flint’s allegations, and all reasonable inferences that can be
drawn therefrom are sufficient to invoke equitable tolling.

The factual questions remaining as to the applicability of
the equitable tolling doctrine are: 1) whether the Gty m sled
Flint regarding the reason she was renoved fromthe eligibility
list, and for how | ong; 2) whether she was aware that nale
enpl oyees were hired in her place, and when; and 3) whether a
person with a reasonably prudent regard for their rights would
have been m sled, and for how | ong.

The effect of the arbitration in this cause of action nust
be considered at sone tine as well. Plaintiff’s grievance has
been sustained by the arbitrator and the Court of Conmon Pl eas.
An appeal of the award is pending before the Commonweal th Court.
If Flint prevails, the result in that proceeding wll affect the
clains to be determned by this court.

V. Retaliation

Flint clains that the Gty retaliated against her for filing

a discrimnation claimby appealing the arbitrator’s favorable
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deci sion on her union contract clainms to the Court of Conmon
Pl eas, and then to the Conmmonweal th Court.

To sustain a claimof discrimnatory retaliation under Title
VII, Flint nust allege that: 1) she engaged in activity protected
under Title VII; 2) her enployer took an adverse enpl oynent
action against her; and 3) there was a causal connection between
her participation in the protected activity and the adverse

enpl oynent action. Valentin v. Crozer-Chester Mdical Center,

986 F. Supp. 292, 302 (E.D. Pa. 1997). Flint's filing the charge
of discrimnation wwth the EEOC neets the first requirenent that
she engaged in protected activity.

However, Flint has not alleged that the enpl oyer took any
adverse enpl oynent action against her. An “adverse enpl oynent
action.” nust be serious and tangi bl e enough to affect Flint’s

terns and conditions of enploynent. Robinson v. City of

Pittsburgh, 120 F.3d 1286, 1300 (3d G r. 1997). “Retaliatory

conduct other than discharge or refusal to rehire is thus
proscribed by Title VII only if it alters the enpl oyee's
‘conpensation, terns, conditions, or privileges of enploynent,’
deprives himor her of ‘enploynent opportunities,’ or ‘adversely
affect[s] his [or her] status as an enpl oyee.’” Id. (citing

Wllianms v. Bristol-Mers Squibb Co., 85 F.3d 270, 274 (7th Cr.

1996); McDonnell v. Cisneros, 84 F.3d 256, 258 (7th G r. 1996)).

The deni al of her application for pronotion to the Finance
Departnment position was an adverse enpl oynent decision if she

were eligible for the position, but the Gty s decision to appeal
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the arbitrator’s decision affected Flint’s enploynent only in an
indirect way. The conplaint alleges that the Cty chose to
appeal the arbitration award “for the purposes of delay and
retaliation.” (Conplaint, § 12). Taking an appeal fromthe
arbitration award was the City's legal right. |Its choice to
appeal the arbitrator’s decision on union contract clains

i ndependent fromFlint's allegations of discrimnation does not
constitute an adverse enploynent action in reprisal for her EECC
clains. Even if the decision had been by a district court on
Flint’s discrimnation claim the Cty's recourse to its
appel l ate rights would not provide grounds for a retaliation
claim appealing a |l egal decision is not an adverse enpl oynent

action for Title VII liability. C. Robinson, 120 F.3d at 1300

(finding that unsubstantiated oral reprinmnds and unnecessary
derogatory comrents do not constitute an adverse enpl oynent
action).
CONCLUSI ON
It is possible the equitable tolling doctrine applies, and
the court wll not dismss Flint’s discrimnation claim An
appeal froma |egal decision is not an adverse enpl oynent action,

so the retaliation claimw !l be dism ssed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CARCLYN A. FLINT . CVIL ACTI ON
V. :
Cl TY OF PH LADELPHI A . NO 98-95
ORDER

AND NOWthis 6th day of My, 1998, upon consideration of
defendant’s notion to dismss, and plaintiff’s response in
opposition thereto, it is ORDERED that:

Defendant’s notion to dismss is GRANTED in part:
1. Plaintiff’s claimfor discrimnation will not be
di sm ssed. Defendant shall answer plaintiff’s discrimnation

claimw thin ten days of the date of this order.

2. Plaintiff’s claimfor retaliation is di sm ssed.

Norma L. Shapiro, J



