IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLSTATE | NSURANCE CO. : ClVIL ACTI ON
V.

RAYMOND R. FI SCHER et al . : No. 97- 4806

VEMORANDUM AND ORDER

BECHTLE, J. APRI L 28, 1998

Presently before the court in this declaratory judgnent
action are Allstate Insurance Conpany's (“Allstate”) notion for
summary judgnent, defendants Marie and John Luckiew cz (the
“Lucki ewi czs”) cross-notion for sunmary judgnent and the
responses thereto. For the reasons set forth below, Allstate's
nmotion will be granted and the Luckiew czs' notion will be

deni ed.

BACKGROUND

Thi s declaratory judgnment action is based upon the
foll owi ng undi sputed facts. On February 10, 1996, the
Lucki ewi czs drove to Raynond R Fischer's residence in
Phi | adel phia to attenpt to collect a delinquent newspaper bil
for the Philadelphia Inquirer. Marie Luckiewicz waited in the
car and John Lucki ewi cz approached the house to discuss the

delinquent bill. While John Luckiewi cz was talking to Raynond R



Fi scher and his father, Raynond B. Fischer, * Raynond R Fischer
gr abbed John Luckiewicz in a headl ock and struck his face. John
Luckiewicz then fell off the porch. Raynond R Fischer followed
John Luckiewicz to the yard and struck his face again. Bot h
Raynond B. Fischer and Marie Luckiew cz witnessed the incident.
John Luckiew cz suffered physical injuries requiring surgery and
bot h Lucki ewi czs suffered enoti onal damages as a result of the
incident. (Conpl. 19 10-13.) At the time of the incident,
Raynond R Fischer was insured pursuant to the terns of an

Al | state honmeowner's policy (the “policy”).

The Luckiew czs filed suit agai nst Raynond R Fi scher
in state court for assault, battery, negligent and intentional
infliction of enotional distress. (Conpl. Ex. A) Allstate
assunmed Raynond R Fischer's defense in the underlying action,
but maintained a full reservation of rights because it believes
that it has no duty to defend or indemify himunder the terns of
the policy. (Conpl. 1Y 15-16.)

The action proceeded to arbitration, and the
arbitrators found agai nst Raynond R Fischer and in favor of the
Luckiewi czs. On July 25, 1997, Allstate filed a declaratory
judgnent action in this court seeking a declaration that it has
no duty to defend or indemify Raynond R Fischer with respect to

t he described events. On Septenber 15, 1997, the Luckiew czs

1. Raynond B. Fischer was originally named as a defendant. Al
clainms against himwere dism ssed by stipulation and order dated
Decenber 17, 1997.



filed a notion to dismss this action for |ack of subject nmatter
jurisdiction, and on Septenber 30, 1997, Raynond R Fischer filed
a simlar notion to dismss. On Decenber 2, 1997, Allstate filed
a notion for summary judgnent, and on Decenber 23, 1997, the
Luckiewi czs filed a response and cross-notion. On March 4, 1998,

the court denied both nptions to dism ss.

. LEGAL STANDARD

Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of law." Celotex Corp. V.

Catrett, 477 U S. 317, 322 (1986) (quoting Fed. R GCv. P
56(c)). A fact is material if it mght affect the outconme of the

suit under the governing substantive |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 255 (1986). The court nust draw all

justifiable inferences in the light nost favorable to the non-
noving party. 1d. |If the record thus construed could not |ead a
trier of fact to find for the non-noving party, there is no

genui ne issue for trial. Mtsushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986).

In response to a notion for sunmary judgnent, the non-
novi ng party may not rest upon the nere allegations or denials of
t he noving party's pleadings, but nust "set forth specific facts

showi ng that there is a genuine issue for trial." Fed. R Gv.
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P. 56(e); Celotex, 477 U S. at 322. If the non-noving party does
not so respond, summary judgnent shall be entered in the noving
party's favor because "a conplete failure of proof concerning an
essential elenment of the non-noving party's case necessarily
renders all other facts immaterial.” Fed. R Cv. P. 56(e);

Cel otex, 477 U.S. at 322-23.

L1l DI SCUSSI ON

A. Allstate's Mtion for Summary Judgnent

Al | state argues that because the policy only covers
accidents, it has no duty to defend or indemify Raynond R
Fi scher in the underlying action arising froman intentional
assault and battery, and it is therefore entitled to judgnent as
a matter of |aw

Al l state's duty to defend its insured is neasured by
the Lucki ewi czs' state court pleadings. Therefore, the court
nmust conpare the facts alleged in the conplaint to the coverage
contained in the policy to determ ne whether, if the allegations
are sustained, Allstate would be required to pay the resulting

judgnent. Gene's Restaurant, Inc. v. Nationwde Ins. Co., 548

A . 2d 246, 246-47 (Pa. 1988).% If there is any possibility that
the allegations, if true, would be covered under the policy, then

Al state owes a duty to defend its insured. Conversely, if there

2. Because this federal court is sitting in diversity, it mnust
apply substantive state law. Erie RR Co. v. Tonpkins, 304 U S
64 (1938).




is no possibility that the alleged facts could fall under the
policy's scope of coverage, then Allstate has no duty to defend

its insured. Terra Nova Ins. Co. v. 900 Bar, Inc., 887 F.2d

1213, 1216 (3d Cr. 1989); Britanto Underwiters, Inc. v. Stokes,

881 F. Supp. 196, 198 (E.D. Pa. 1995). |If the court finds that
there is no duty to defend, it may also rule that there is no
duty to indemify, and grant summary judgnent in Allstate's
favor. [d.

1. The Conpl ai nt

The underlying conplaint contains three counts by John
Lucki ewm cz agai nst Raynond R Fisher: assault and battery (Count
), intentional and negligent infliction of enotional distress
(Counts Il and IIl). It contains three counts by Mrie
Lucki ewi cz agai nst Raynond R Fischer: intentional and negligent
infliction of enotional distress (Counts V and VI) and | oss of
consortium (Count VII).

The conplaint alleges that Raynond R Fi scher “w t hout
warni ng or provocation . . . grabbed M. Luckiewi cz in a headl ock
with his [eft arm and punched himwith a closed fist in the face
bel ow M. Luckiewicz's left eye.” (Conpl. 6.) It further
al leges that M. Luckiewcz fell off the porch to a grassy area
bel ow, and Raynond R Fischer foll owed him and punched him*“a
second tinme with a closed fist above the bridge of M.

Luckiewi cz's nose.” |d. 17.
The negligent infliction of enotional distress and |oss

of consortiumclains are based upon the assault. There is no
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i ndependent negligence cl ai magai nst Raynond R Fi scher contai ned

in the conplaint.

2. The Policy
The policy provides that Allstate wll cover:

damages whi ch an insured person becones
legally obligated to pay because of bodily
injury . . arising froman occurrence to
which this policy applies, and covered by
this part of the policy.

(Policy at 22.) The policy defines occurrence as:
an accident,® including continuous or
repeat ed exposure to substantially the sane
general harnful conditions, during the policy
period, resulting in bodily injury or
property danage.

(Policy at 4.) The policy excludes:

any bodily injury or property danage i ntended
by, or which nay reasonably be expected to
result fromthe intentional or crimnal acts
or om ssions of, any insured person

.o even if

a) such insured person |acks the nental
capacity to govern his or her own conduct;

b) such bodily injury or property damage is
of a different kind or degree than intended
or reasonably expected; or

c)such bodily injury or property danmage is
sustained by a different person than

i ntended or reasonably expected.

(Policy at 22.)* The policy also provides that Allstate w |

pay:

3. Pennsylvania courts have defined “accident” as a “fortuitous,
unt oward or unexpected happening.” See, e.q., MGw v. Town of
Bl oonsburg, 257 A 2d 622, 624 (Pa. Super. 1969).

4. A simlar exclusion is contained in the Guest Mdi cal
Protection section of the policy. See policy at 25.
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a) all costs we incur in the settlenent of
any claimor the defense of any suit against
an i nsured person;
b) interest accruing on any damages awar ded
until such tinme as we have paid .

(Policy at 28.)

The acts of which the Luckiew czs conplain are clearly
excluded fromthe coverage of the policy. A person cannot
negligently grab another person and repeatedly strike his face.

See e.d., CGene's Restaurant, 548 A . 2d at 246-47; State FarmFire

& Cas. Co. v. Griffin, 903 F. Supp. 876, 878 (E.D. Pa. 1995).

The fact that the Luckiew czs crafted their state court
conplaint in such a manner as to include clains sounding in
negl i gence does not transform Raynond R Fischer's intentional
acts that could reasonably be foreseen to cause the resulting

bodily injury into fortuitous, untoward or unexpected happeni ngs.

See Potankin, 961 F. Supp. at 109 (despite plaintiff's negligence
claim “intentional acts exclusion” precluded clains based upon

intentional conduct); see also Nationwide Ins. Co. v. Yaeger,

Civ. No. 93-3024, 1994 W. 447405 at *4 (E.D. Pa. Aug. 19,
1994) (plaintiff cannot dress up a conplaint to avoid the policy's
exclusions), aff'd, 60 F.3d 816 (3d Cir. 1995).

B. The Lucki ewi czs' Cross-Mition

In their cross-notion, the Luckiew czs argue that
because the conplaint not only includes assault and battery
clainms, but also contains negligence and | oss of consortium
clainms, the court cannot grant Allstate's notion for sunmary

j udgnent, and nust grant their cross-nmotion. (Cross-Mt. at 2.)



The Lucki ewi czs al so urge the court to renenber and follow a
nunber of |egal maxins, including: anbiguities are to be
construed against the drafter; insurance coverage is to be
construed to provide the greatest possible coverage to the

i nsured; insurance policy exclusions are to be construed in favor
of the insured; and the insurer nust defend the insured if sone
of the allegations potentially fall within the terns of coverage.
(Cross-Mot. at 3.)

The Lucki ewi czs al so point out that Allstate's brief
does not contain the full policy definition of the term
“occurrence.” They rem nd the court that the policy definition
of “occurrence” also contains a clause covering “repeated
exposure to substantially the sane general harnful conditions,
during the policy period, resulting in bodily injury or property
damage.” (Cross-Mdt. at 3, quoting policy at 4.) They argue
that the assault is covered under this part of the definition
because the continued punching was a repeated exposure.

These argunents are neritless. First, as explained,
the court looks to the facts alleged in the conplaint to
determ ne whether Allstate has a duty to defend or indemify
Raynond R Fischer in the underlying action. The conplaint
all eges that the insured commtted an intentional assault and
battery which was the direct and sol e cause of the Luckiew czs'
injuries. Because the policy clearly excludes coverage for this
type of act, Allstate has no duty to defend or indemify Raynond

R Fischer under the terns of the policy. Second, the policy is
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not anbi guous. To the contrary, the policy is clear and directly
addresses the situation presented to the court. The Luckiew czs
apparently realize this fact because they do not even attenpt to
argue how the policy is anbiguous. Third, while policies are
construed in favor of the insured, they are not construed to
provi de coverage that does not exist. Fourth, none of the facts
alleged bring this case within the scope of coverage provided by
the policy. Likew se, the fact that the insured repeatedly
commtted an act excluded by the policy does not bring it within
t he scope of coverage provided by the policy. The policy covers
repeat ed occurrences, or accidents. Raynond R Fischer's
actions, while repeated, were no accident.

Wi le the events that occurred on February 10, 1996
were certainly unfortunate for the Luckiew czs, the events were
not accidental. Insurance is intended to cover accidents, not
mal i ci ous acts undertaken by the insured. No insurance conpany
could long endure were it to cover all of its insureds'
intentional wongs. The facts alleged in the Luckiew czs' state
court conplaint exenplify the type of “intentional act” that is
routinely excluded frominsurance policy coverage. Allstate has
shown that there is no genuine issue as to any material fact and
that it is entitled to judgnent as a matter of law. Therefore,
the court wll grant Allstate's notion and deny the Luckiew czs

cross-noti on.



I V. CONCLUSI ON

For the foregoing reasons, Allstate's notion for
summary judgnment will be granted and the Luckiew czs' cross-

notion for sunmary judgnent wll be deni ed.

10



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ALLSTATE | NSURANCE CO. : ClVIL ACTI ON
V.

RAYMOND R. FI SCHER et al . ; No. 97- 4806

ORDER

AND NOW TO WT, this th day of April, 1998, upon
consideration of plaintiff Allstate |Insurance Conpany's notion
for summary judgnent, defendants Marie and John Luckiew cz's
cross-notion for sunmary judgnent and the responses thereto, IT
| S ORDERED that Allstate's notion is GRANTED and the Luckiew czs'
notion is DENI ED

Judgnent is entered in favor of Allstate |Insurance
Conmpany and agai nst Raynmond R Fischer. Judgnent is entered in
favor of Allstate |Insurance Conpany and agai nst Marie and John
Lucki ew cz.

| T 1S FURTHER ORDERED t hat Al |l state | nsurance Conpany
has no duty to defend or indemify Raynond R Fischer with

respect to the underlying state court action, John J. Luckiew cz

and Marie V. Luckiewicz v. Raynond R Fischer, No. 2500, filed in

the Court of Common Pl eas of Phil adel phia County.

LOU S C. BECHTLE, J.






