UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M CHELLE MCCRAY, : ClVIL ACTI ON
Plaintiff, :
No. 97-5955
V.

UNI TED STATES HEALTHCARE
SYSTEMS OF PENNSYLVAN A, | NC.
t/a U S. Heal thcare,

Def endant

VEMORANDUM: ORDER
GREEN, S.J. April 23, 1998

Presently before the court is Defendant’s Mdtion to Dismss
Plaintiff’s Second Arended Conplaint, Plaintiff’s Response
thereto and Defendant’s Reply. For the reasons set forth bel ow,
Def endant’ s Motion is granted.

FACTUAL AND PROCEDURAL BACKGROUND

The present action arises froman alleged denial of health
care benefits under an enpl oyee benefit plan provided by
Plaintiff’s enployer. Plaintiff filed a Conpl aint agai nst
Def endant in the Court of Common Pl eas of Phil adel phia on August
22, 1997. Defendant filed a Notice of Renoval pursuant to 28
US. C 8 1441 (b) and (c) on the basis that this court has
original jurisdiction over the action under 28 U S.C. § 1331.
Thereafter, Defendant noved to dism ss the Conplaint on the basis
of ERI SA preenption under 29 U S.C. § 1001, et seg. On Novenber
26, 1997 this court granted Defendant’s Mdtion to D sm ss
Plaintiff’s First Conplaint based upon the finding that
Plaintiff’s initial conplaint pled state | aw causes of action

whi ch are preenpted by ERISA. In that sane order, this court



authorized Plaintiff to set forth her clains pursuant to ERI SA

On Decenber 23, 1997 Plaintiff filed a First Amrended
Conpl ai nt which, again, failed to set forth any cl ai ns under
ERI SA. Defendant noved to dismss Plaintiff’s First Amended
Conplaint. This court held a conference in chanbers to di scuss
the issues raised in Defendant’s Mdtion to Dismss the First
Amended Conplaint. As a result of said conference, this court
i ssued an Order dated February 19, 1998 granting Defendant’s
Motion to Dismiss without prejudice to Plaintiff filing a second
amended conpl aint specifically stating her intent to bring any
clains relating to a denial of benefits pursuant to ERI SA and any
state law cl aims not preenpted by ERI SA

Plaintiff filed a Second Anended Conpl aint on March 6, 1998.
In Plaintiff’s Second Anended Conplaint, Plaintiff clains that
Def endant negligently failed to provide physical therapy for her
after a surgical operation on her left |eg and negligently
ignored Plaintiff and her physician who wote to Defendant for
assi stance. (Second Anended Conplaint § 20.) Plaintiff clains
t hat Defendant refused to provide a facility for physical therapy
in the vicinity of her honme or transportation to and fromthe
designated facility for physical therapy. (Second Amended
Conplaint Y 7-12, 17.) Plaintiff also alleges that Defendant did
not answer a letter witten by Plaintiff’s doctor and anot her
letter witten by Plaintiff concerning the need for physical
t herapy. (Second Amended Conpl aint Y 11-12.)

Plaintiff alleges that “[T] he clains asserted herein are not
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Wi thin the scope of [the] Enployee Retirenent Inconme Security
Act.” (Second Anmended Conplaint § 19.) Instead, Plaintiff
asserts that her clains are based on “a common | aw action for
breach of contract and in trespass for negligence and
consequential damages and punitive danages because of the
gri evous abandonnent by the defendant.” (Second Amended Conpl ai nt
1 19.) Plaintiff bases this assertion on a provision in the
G oup Master Contract between Plaintiff’s enpl oyer and Def endant
that states that “[t]his Contract is governed by the |aws of the
state in which filed.” (Second Arended Conplaint § 20.)
Plaintiff states in her Answer to Defendant’s Mdtion to D smss
that her claimis not related to a denial of services, but rather
“the manner in which the services were denied and the tortious
conduct in the quality of the services that were offered.”
(Pl."s Answer to Def.’s Motion to Dismss § 24.) Furthernore,
Plaintiff argues that the “abandonnent” of Plaintiff as a
beneficiary by Defendant has no rel ationship to any aspect of the
enpl oyee benefit plan. (Def.’s Mem at 2.)
DI SCUSSI ON

A notion to dismss a conplaint for failure to state a claim
may not be granted unless it appears fromthe face of the
conplaint that the plaintiff can establish no set of facts which

would entitle himto relief. Conley v. G bson, 355 U S. 41, 45-

46 (1957). The facts nust be taken as true and reviewed in the
[ight nost favorable to the plaintiff. |d.

Section 502(a)(1)(B) of ERI SA provides the exclusive civi

3



enf orcenment nechani smfor beneficiaries to recover benefits from

a covered enpl oyee benefit plan. 29 U S.C. 8§ 1132(a)(1)(B);

Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58, 62-63 (1987).
ERI SA preenpts all state laws insofar as they “relate to” an
enpl oyee benefit plan under ERISA. 29 U S.C. 8§ 1144(a). A state

| aw or common | aw cause of action relates to a benefit plan if it

has a connection wth or reference to such a plan. Pilot Life

Ins. Co. v. Dedeaux, 481 U S. 41, 47-48 (1987)(citation omtted).

Wiere the existence of an ERISA plan is a critical factor in
establishing liability and the court’s inquiry nust be directed
to the plan, the action “relates to” an ERI SA plan and is

preenpted. Ilngersoll-Rand Co. v. M endon, 498 U S 133, 139-

140 (1990). Even if a plan agreenent purports to be governed
exclusively by state law, this type of agreenent coul d not

override the preenptive effect of ERISA. Howard v. Parisian,

Inc., 807 F.2d 1560, 1565 (11th G r. 1987)(citing Light v. Blue

Cross and Blue Shield of Al abama, Inc., 790 F.2d 1247, 1248 (5th
Gr. 1986)).

Section 502(a)(1)(B) of ERISA provides that a participant or
beneficiary of an ERI SA plan may bring a civil action “to recover
benefits due to himunder the terns of his plan, to enforce his
rights under the terns of the plan, or to clarify his rights to
future benefits under the terns of the plan.” 29 U S C 8§
1132(a)(1)(B). Thus, the Suprene Court has found that a claim
for a denial of benefits asserted under common | aw breach of

contract or tort principles is preenpted by ERISA. See
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Metropolitan Life Ins. Co., 481 U S. at 62-63. Furt hernore, even

where a plaintiff clainms that the manner of the denial of
benefits was nalicious or negligent, such clains are still

preenpted by ERISA. See Corox Co. v. US. Dist. Court for the

Northern Dist. of California, 779 F.2d 517, 521 (9th Gr.

1985) (hol ding that plaintiff’s claimthat the defendant
wrongfully and maliciously denied her enploynent benefits is

preenpted by ERISA); Garner v. Capital Blue Cross, 859 F. Supp.

145, 148 (M D. Pa. 1994)(holding clains for negligent denial of
benefits, negligent or intentional infliction of enotional

di stress, bad faith denial of a claim fraud and breach of
contract all preenpted by ERISA), aff’'d, 52 F.3d 314 (3d Cr.
1995) .

In the present case, the plan of health and wel fare benefits
provided by Plaintiff’s enployer to its enpl oyees, which included
the health care services set forth in the Goup Master Contract,
constitutes an enployee welfare benefit plan within the neaning
of ERISA, 29 U S.C. §8 1001 et seq., and Plaintiff was a
partici pant and/or beneficiary under such enpl oyee welfare
benefit plan. See 29 U S.C. § 1002. Plaintiff’s clains that
Def endant negligently failed to provide physical therapy for
Plaintiff and negligently ignored Plaintiff and her physician who
wote to Defendant for assistance anobunt to a claimfor a denial
of benefits due Plaintiff under Plaintiff’s enpl oyee benefit
pl an.

Plaintiff attenpts to bring this action under common | aw
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contract and tort clains and expressly disavows any intention to
bring such clains under ERI SA. However, the law is clear that
clains for a denial of benefits froman enployee welfare benefit
plan fall under the exclusive enforcenent nechani sm provi ded by
ERISA. Plaintiff’s argunent that state | aw should contro

because the G oup Master Contract recites that the contract is
governed by state |l aw has no basis in the aw. Al so w thout
nmerit is Plaintiff’s argunent that the manner in which the
benefits were denied takes this claimout of the reach of ERI SA
preenption. Furthernore, Plaintiff’'s attenpt to characterize the
al | eged deni al of benefits as an “abandonnent” does not provide
an exception to ERI SA preenption. Under any common | aw theory,
Plaintiff cannot escape the fact that her cause of action
necessarily relates to the enpl oyee benefit plan and, as such, is
preenpted by ERI SA.

Plaintiff has failed to state a clai munder ERI SA or common
law for which relief may be granted. Plaintiff has proposed an
order which would remand this case to state court. Once the
district court discovers that the state court had no jurisdiction
over a claim rather than engage in a fruitless remand to a state
court that |acks independent subject matter jurisdiction, it
shoul d dism ss the claimw thout prejudice to a notion for |eave

to anend the conplaint to add the dism ssed claim dorox Co.,

779 F.2d at 522 (9th Cir. 1985)(citations omtted). 1In the
present case, the court has already given Plaintiff two

opportunities to anmend the conplaint to state a cause of action
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under ERISA. As Plaintiff has explicitly stated her refusal to

bring her clainms under ERISA, this court will not construe such
clainms under ERISA and will not again dismss this action w thout
prejudice to anend. This court also will not remand the action

to state court given this court’s conclusion that all of
Plaintiff’s clains asserted under conmon | aw are preenpted by

ERI SA. Therefore, Defendant’s Motion to Dismss Plaintiff’s
Second Amended Conplaint will be granted wth prejudice as to the
cl ai nms brought pursuant to Pennsylvania | aw.

An appropriate O der follows.



UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE MCCRAY, : ClVIL ACTI ON
Plaintiff, :
No. 97-5955
V.

UNI TED STATES HEALTHCARE
SYSTEMS OF PENNSYLVANI A, | NC.
t/a U S. Healthcare,

Def endant

ORDER

AND NOW this day of April, 1998 upon consideration of
Def endant’s Motion to Dismss Plaintiff’s Second Arended
Conplaint, Plaintiff’s Response thereto and Defendant’s Reply, IT
| S HEREBY ORDERED t hat Defendant’s Motion is GRANTED and
Plaintiff’s Second Anended Conplaint is DI SM SSED W TH PREJUDI CE

as to the clains brought pursuant to Pennsylvania | aw.

BY THE COURT:

CLI FFORD SCOTT GREEN, S. J.



