IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY BORS . CGVIL ACTION
V.
DONALD T. VAUGHN, et al. . NO. 98-0019

MEMORANDUM AND ORDER

HUTTON, J. April 16, 1998

Presently before this Court are the Report and
Recomendati on of United States Magi strate Judge Diane M Wl sh and
the Petitioner Jeffrey Bors's bjections to the Report and
Recommendation. For the reasons set forth below, the Petition for

Wit of Habeas Corpus is DEN ED

. BACKGROUND

The petitioner, Jeffrey Bors, contends that the
Pennsyl vani a Board of Probation and Parole (the “Parole Board”)
acted in an arbitrary and capricious manner in failing to grant the
petitioner’s request for parole.! Accordingly, the petitioner
claims that he is entitled to a wit of habeas corpus, under 28
U S.C. 8§ 2241, on the grounds that the Parole Board violated his
Ei ghth Amendnent rights and his right to due process.

Magi strat e Judge Wl sh expl ai ned that the petitioner pled

“hi s due process claimin a manner that is consistent with the case

1. The facts of the case are discussed at length in Magistrate Wl sh’s
Report and Recomendati on and need not be repeated here.



of Block v. Potter, 631 F.2d 233 (3d Gr. 1980).” Rep. and Recomm

at 1. In Block, the Third Circuit Court of Appeals stated that
“[elven if a state statute does not giveriseto aliberty interest

in parole release under Geenholtz, once a state institutes a

parole system all prisoners have a liberty interest flow ng
directly fromthe due process cl ause i n not bei ng deni ed parol e for
arbitrary or constitutionally inperm ssible reasons." |d. at 236.2
Thus, the decisions of parole boards nmay still be reviewed in a
limted capacity.?®

After review ng the Block standards, Magistrate Wl sh
found that, “[w]ithout intinmating any view concerning the nerits of
the petitioner’s due process claim [the petitioner] . . . pled a
cogni zable claim?” Report and Recommendation at 2. However ,
Magi strate Wel sh concluded that because the petitioner failed to

exhaust his state court renedi es as required by Burkett v. Love, 89

F.3d 135 (3d Cir. 1996), his petition should be dism ssed. Rep.

and Recomm at 2-3.

2. In Geenholtz v. Inmates of Neb. Penal & Correctional Conplex, 442 U.S. 1, 7
(1979), the Suprenme Court stated that "[t]here is no constitutional or inherent
ri ght of a convicted person to be conditionally released before the expiration of

a valid sentence."” The Court, however, did recognize that a State parole statute
may give rise to an "expectancy of release . . . entitled to sone neasure of
constitutional protection.” |[d. at 12.

3. For exanple, the court in Block stated that "the role of judicial review on
application for a wit of habeas corpus 'is to insure that the Board foll owed
criteria appropriate, rational and consistent with the statute and that its
decision is not arbitrary and capricious nor based on inpermssible
considerations.'" 1d. at 236 (quoting Zannino v. Arnold, 531 F.2d 687, 690 (3d
Cir. 1976)).




1. DI SCUSSI ON

In Burkett, a state prisoner alleged “that he was deni ed
parole in retaliation for the successful pursuit of relief in
various federal habeas corpus proceedings.” Burkett, 89 F.3d at
136. Relying on its decision in Block, the Third Crcuit restated
its earlier positionthat a state i nmate may successful ly chal | enge
a state parole board s decision to deny parole based on arbitrary
or constitutionally inpermssible reasons. Id. at 139-41.
Moreover, the Third Grcuit found that, under the Pennsylvani a

Suprene Court’s decision in Bronson v. Pennsylvania Bd. of

Probati on and Parole, 421 A 2d 1021 (1980), cert. denied, 450 U S

1050 (1981), a petitioner asserting such a claim could seek
judicial reviewin state court. Burkett, 89 F.3d at 140-41. Thus,

the Third Circuit held that a petitioner asserting such a claim
must exhaust his state court renedies prior to filing a federa

habeas corpus petition. [d. at 142.

The petitioner, however, relies on Waver v. Pennsyl vani a

Bd. of Probation and Parole, 688 A 2d 766, 771-72 (Pa. Commw. Ct.

1997), wherein the Comonwealth Court of Pennsylvania disagreed
with the Third Grcuit’s decision in Burkett. The Commonweal th
Court stated that the Third Grcuit msapplied the Pennsylvania
Suprene Court’s ruling in Bronson, and instead held that a
petitioner seeking habeas corpus relief for the denial of parole

has no renedi es avail abl e to hi munder the Pennsyl vani a state court



system |d. at 771-72; see also Pennsylvania v. Stark, 698 A 2d

1327, 1333 (Pa. Super. Ct. 1997) (follow ng Waver and rejecting
Burkett). Thus, the Waver court found that a habeas corpus
petitioner cannot be required to exhaust his state court renedies
prior to proceeding with his habeas corpus petition in federal
court. 1d. at 771.

This Court is now faced with conflicting rules of |aw
between the United States Court of Appeals for the Third Crcuit
and the Superior and Commonwealth Courts of Pennsylvani a. As
Magi strate Judge Welsh stated, this Court is bound by the Third
Crcuit’'s interpretation of Bronson, until the Suprene Court of
Pennsyl vani a nakes a determ nation on this issue. Accordingly, the
petitioner is required to first exhaust his state court renedies,
and, because he has failed to do so, his petition is dism ssed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY BORS . CGVIL ACTION
V.
DONALD T. VAUGHN, et al. . NO. 98-0019
ORDER

AND NOW this 16th day of April, 1998, upon careful
and i ndependent consideration of the petition for a wit of habeas
corpus, and after review of the Report and Recommendati on of United
States Magistrate Judge Diane M Wlsh and the Petitioner’s
(bj ections thereto, |IT IS HEREBY ORDERED t hat :

(1) The Report and Recommendation is APPROVED and
ADCOPTED; and

(2) The Petition for a Wit of Habeas Corpus is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



