IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE A. H GA NS, : ClVIL ACTI ON
Pl ai ntiff, : Nos. 96-6215 & 97-235

V.
ERI C El CHLER and

THE L. P. CORPORATI ON,
Def endant s.

MEMORANDUM

BUCKWALTER, J. April 16, 1998

| NTRODUCTI ON
Currently before the Court is Plaintiff’s Mtion to
Conpel Production of Docunents and to Extend the Di scovery
Deadline, which | wll grant in part and deny in part based on

the follow ng findings.

[1. DI SCUSSI ON

Famliarity with the factual underpinning of this case
is assuned. Because Defendants have already turned over sone of
the contested docunents, this Menorandum and the acconpanyi ng
Order cover those remai ni ng docunents contained in the
Consolidated Privilege Log attached to Defendants’ Response to

the Motion to Conpel at Exhibit B.



A Privilege

Def endants claimthat the remai ni ng docunents are
protected by both the attorney-client privilege and, apparently,
the work product privilege. Initially, | reject any attenpt by
Def endants to i nvoke the work product privilege, as there has
been no showi ng that any docunment was prepared in anticipation of
litigation, Federal Rule of Civil Procedure 26 (b)(3), nor is the
prospect of tax litigation, rather than actual strategizing for
concrete litigation, sufficient to trigger the work-product

privilege. See United States v. United Technol ogies Corp., 979

F. Supp. 108, 115 (D. Conn. 1997).

For each docunent for which Defendants claimthe
attorney-client privilege, they have the burden of denobnstrating
that: (1) the asserted holder of the privilege is or sought to
becone a client; (2) the person to whomthe conmuni cati on was
made (a) is a nenber of the bar of a court, or his or her
subordi nate, and (b) in connection with this comrunication is
acting as a lawer; (3) the communication relates to a fact of
which the attorney was infornmed (a) by his client, (b) wthout
the presence of strangers, (c) for the purpose of securing
primarily either (i) an opinion of law, or (ii) |egal services,
or (iii) assistance in sone |egal proceeding, and (d) not for the
pur pose of commtting a crine or tort; and (4) the privilege has

been (a) clainmed and (b) not waived by the client. Jd ennede



Trust Conpany v. Thonpson, 56 F.3d 476, 486 n. 15 (3d. Gr.
1995). It is settled that the privilege applies to
comruni cati ons between a corporation’s officers and agents and

the corporation’s in-house counsel. Upjohn Co. v. United States,

449 U. S. 383, 395-396 (1981). The Court is required to narrowy

construe the privilege' s application, Wstinghouse Electric

Corporation v. The Republic of the Philippines, 951 F.2d 1414,

1423 (3d Cir. 1991), while at the sane tinme guarding it

“jealously.” Haines v. Liggett Goup Inc., 975 F.2d 81, 90 (3d

Cr. 1992).

Here, determ nation of whether the contested docunents
are privileged hinges on whet her Defendants’ in-house counsel,
d enn Madere, was acting as a lawer in connection with the
docunents, and whet her the comuni cati ons sought to be protected
were made for the purpose of obtaining Madere' s | egal opinion,
| egal services or assistance in sone |egal proceeding. Although
Madere served as Defendants’ in-house counsel, he is also a
corporate officer: Secretary and Vice-President. Thus it cannot
be assuned that he acted, in every instance, as a |awer, or that
each docunent he prepared is automatically inbued with a I egal
purpose. Nor does the nmere presence of Madere’' s handwitten
not es on any docunent automatically confer privilege upon it.

Al t hough Defendants rely heavily on United Technol ogies for the

proposition that “in the area of taxation, it is often difficult



to determ ne where business ends and the | aw begins,” 979
F. Supp. at 112, that court expressly found the docunents in
gquestion to “pertain to the devel opnent of a common | egal
strategy regarding the tax structure. . ..” 1d.

Finally, |I note that, as the parties asserting
privilege, it was incunbent upon Defendants to provide opposing
counsel and the Court with sufficient information to determ ne
the existence of privilege. Defendant has had several
opportunities to provide such information. Were Defendants have
nonet hel ess persisted in vague and conclusory assertions that a
docunent is privileged, with nothing nore, | have determ ned
that, rather than order subm ssion of the docunent for in camera
review, they have failed to sustain their burden of denonstrating
privilege.

B. The docunents

D195-196. Privileged.! Defendants assert that this
menor andum from Madere contains | egal advice specifically
requested by certain partners.

D311-313. Not privileged. There is no assertion that
t hi s menorandum from Madere regarding “tax goals in connection

wth potential 1990 restructuring of the |IPA system and

b The privilege, of course, protects only the conmmunication itself

and not the underlying facts. Upjohn, 449 U S. at 389
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[ Madere] ' s reconmendati on of achieving said tax goals” contained
| egal, as distinct from business advice.

D314-316. Not privileged. There is no assertion that
t hi s docunent involved the exchange of |egal advice.

D317-321. Not privileged. There is no assertion that
t hi s docunent involved the exchange of legal advice. As with the
previ ous docunent, Defendants have nerely marked the docunent as
privileged but provided no information with which to distinguish
bet ween | egal and busi ness-rel ated exchanges anong the partners.

D322-323. Privileged. Defendants have clearly
i ndi cated that this docunent contains an exchange of |egal advice
bet ween Madere acting as counsel and certain partners, as well as
Madere’s consultation with outside counsel.

D347-350. Privileged. Madere prepared this nmenorandum
for certain partners in his counsel capacity and perforned | egal
anal ysis of various financial transactions.

D352-354. Not privileged. As noted above, these
docunents -- Madere’'s draft summary and handwitten notes of
process to enact | PA C eanup Program-- cannot qualify for the

wor k product privilege, as they were not produced “in

anticipation of litigation.” F.RCP. 26(b)(3).



D355-356. Privileged. This nenorandumis specifically
addressed to Madere in his capacity as counsel seeking |egal
advi ce.

D357-360. Not privileged. Defendants do not assert
that the docunent contains or reflects an exchange of | egal
advi ce.

D361-385. Not privileged. Defendants do not assert
that the docunent contains or reflects an exchange of |egal
advi ce.

D399-403. Not privileged. Defendants do not assert
that the docunent contains or reflects an exchange of |egal
advice. Again, the nere presence of Madere’'s handwiting on a
docunent, absent any indication that he was acting as counsel or
that there was any exchange of |egal advice, does not convey
privileged status on a docunent.

D404- 406. Not privileged. Beyond a nere assertion,

Def endants have provided no basis for finding that these
menor anda by Madere sunmari zing a neeting “concerning | PA C eanup
Program and Rel ated Tax Issues” relate to | egal advice.

D407-411 & D412-414. Not privileged. These docunents
wer e prepared by another enployee and subnmtted to Madere for his
comments and use in preparation for a partners’ nmeeting.

Def endants do not assert that the docunents involved any exchange

of legal advice, and their use of the term“work product” does
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not convey privileged status when there is no showi ng that the
docunent was prepared in anticipation of litigation.

D415-421. Privileged in part. Defendants will turn
over a redacted copy of this docunent excluding only those
portions in which Madere “provides |egal advice regarding the
status of partners participating in the I PA program” The nere
stanpi ng of the docunent as privileged does not shield the entire
docunent .

D422-427. Not privileged. The docunent was provided
to Madere for review, but not for exchange of |egal advice, and
it was al so provided to another, non-attorney partner.

D428-434. Not privileged. This is a topic outline
whi ch Madere prepared for an oral presentation at a partners’
nmeeting, discussing the |egal aspects of collection risks, tax
law ram fications, etc. Defendants again fail to denonstrate an
entitlenment to work product privilege as there is no show ng that
t he docunents were produced in anticipation of litigation.

D435-436. Not privileged. There is no indication that
Madere was acting in his capacity as counsel, or that he was
giving, sharing or receiving |egal advice.

D437-450. Not privileged. Aside fromthe conclusory
al l egation that this nmenorandum of projected debt forgiveness
whi ch was sent to certain partners was privil eged, Defendants do

not assert the exchange of actual |egal advice.



D451-453. Not privileged. “Three illustrations of |PA
Accounting” were prepared by L.P. enployees and submtted to
Madere in preparation for a partner’s neeting, and they contain
Madere’s handwitten notes and an expl anation of how debt will be
al l ocated under each illustration. There is no assertion of an
actual exchange of | egal advice.

D488-521. Not privileged. Again, despite Defendants’
assertion that these docunents contain Madere’'s notes, there is
no allegation that they were done in anticipation of litigation,
nor that they were nmade in the course of his functions as in-
house counsel. As with nost of these docunents, the lines
dividing Madere’s roles as in-house counsel, Corporate Secretary
and Vice-President are unclear, and | will not nerely assune that
any notes he nade in preparation for a neeting are necessarily
| egal in nature.

D522. Not privileged. Defendants have made no show ng
that this August 16, 1993 nenorandum which nenorialized an
under st andi ng reached on April 29, 1993 regardi ng the | PA C eanup
pl an was prepared for the purpose of rendering | egal advice.

Cf., United Technol ogi es, 979 F. Supp. at 113.

D534. Not privileged. There is no indication that

Madere was acting in his capacity as counsel, or that he was

gi ving, sharing or receiving | egal advice.



D613-629. Not privileged. Wile Defendants assert
that these partners’ financial statenments partners were provided
to Madere for |egal advice, the privilege attaches to the
communi cation and not the information, yet Defendants are
attenpting to prevent release of the financial statenents
t hensel ves.

D676-685. Privileged. An exchange between Madere and
an outside attorney over the tax law ramfications of Defendants’
pl ans. (Madere Affidavit at {5).

D686- 741. Not Privileged. The docunent is a draft of
certain partners’ net worth with respect to their interests in
LCOR/ Linpro Entities. They were authored by Defendants’
enpl oyees and provided only to Madere for himto render tax
advi ce. Although Madere has stated that the docunents were used
to advi se Defendants on tax and other |egal issues, and that the
advi ce was not unprivil eged business advice, (Madere Affidavit at
19), the privilege protects the communi cati on and not the
i nformati on, and Defendants may not use it to prevent rel ease of
the informati on about net worth.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE A. H GA NS, : Cl VIL ACTI ON
Pl ai ntiff, : Nos. 96-6215 & 97-235

V.

ERI C El CHLER and
THE L. P. CORPORATI ON,
Def endant s.

ORDER

AND NOW this 16th day of April 1998, upon
consideration of Plaintiff’'s Mtion to Conpel Production of
Docunents and to Extend the Discovery Deadline (Dkt. # 56),

Def endants’ Response thereto (Dkt. # 58), and Plaintiff’'s Reply,
it is hereby ORDERED that, in accordance with the acconpanying
Menorandum Plaintiff’s Motion is GRANTED I N PART AND DENI ED I N
PART, as foll ows:

(1) The notion is GRANTED with regard to the foll ow ng
docunents, which Defendants will produce to Plaintiff, within
seven (7) days of this Order: D311-313; D314-316; D317-321;
D352- 354; D361-385; D399-403; D404-406; D407-411; 412-414; D422-
427; DA428-434; DA435-436; D437-450; D451-453; D488-521; D522;

D534; D613-629 & D686-741.



(2) The Motion is DENIED to the extent that the
foll ow ng docunents are found to be Privil eged: D195-196; D322-
323; D347-350; D355-356; D357-360; D415-4212 & D676-685.

(3) The Motion to Extend the Deadline for Discovery is

CGRANTED, and the deadline is EXTENDED by thirty (30) days.

BY THE COURT:

RONALD L. BUCKWALTER, J.

2 The document is found to be privileged in part in accordance

with the acconpanyi ng Menmorandum Defendants will provide those portions not
covered by the privilege to Defendants, along with the other non-privil eged
docunent s.



