IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MANQJ KUVAR PATEL and : ClVIL ACTI ON
KANTA PATEL, :
Pl aintiffs, : NO. 97-5584
V. :

PVA | NSURANCE COMPANY, et al.
Def endant s.

MEMORANDUM

BUCKWALTER, J. April 15, 1998

| NTRCDUCTI ON

Plaintiffs, Manoj Patel and his wife, Kanta Patel, have
filed this lawsuit against, it appears, every doctor, |awer,
i nsurance conpany and enpl oyer involved in the tortuous
litigation of M. Patel’s 1975 workplace injury at the Sauquoit
Fi bers Conpany, a now defunct division of Rohm & Haas. The
Patels are residents of New Jersey, and all Defendants appear to
be residents of Pennsyl vani a.

M. Patel alleges that the 1975 injury to his ankle was
exacerbated by a previously-undi scl osed case of tubercul osis,
whi ch he contracted at work, but about which Sauquoit enpl oyees
failed to informhim He alleges that Sauquoit enployees first
negligently failed to diagnose or treat the tuberculosis and then
intentionally concealed the information fromhimin order to

hi nder his clainms for worker’s conpensati on.



M. Patel’s enploynent was termnated in 1976, and he
has since filed several Pennsylvania Wrker’s Conpensation C aim
Petitions.! His first petition was brought in 1977, and it was
determ ned that his disability did not continue when he was
termnated, and that his alleged tubercul osis was not wor k-
related. That determ nation was upheld on adm nistrative appeal

and by the Pennsyl vania Commonweal th Court. Patel v. Sauquoit

Fi bers Conpany, 424 A 2d 621 (1981). M. Patel has attacked that

initial determnation three tinmes, each unsuccessfully. Hi's
second attenpt, the Conmmonweal th Court again rejected his
assertions and al so rejected his assertion that defendants
commtted fraud on his claim “Patel 11,” 488 A 2d 1177 (1985).
Undeterred, M. Patel filed a third petition, which was al so
denied. “Patel 111,” 520 A 2d 525 (1987). There, the
Commonweal th Court held, for the second tinme, that M. Patel’s
clains were barred by res judicata and col |l ateral estoppel, and
that, notwithstanding the res judicata bar, his petitions were
time-barred. 77 P.S. 8 602. His fourth petition has al so been
rejected. |In that fourth petition, the worker’s conpensation

j udge found that:

1. Neither the procedural history of M. Patel’s worker’s conpensation clains
nor the factual and | egal determinations rmade in those proceedi ngs are
contained in the Conplaint. As is proper on a notion to dismss, | have taken
judicial notice of the information contained in the Wrker’s Conpensation
Judge’ s February 1st, 1996 deci sion, which has been subnitted by Defendants
Ant hony J. Bilotti and Duane, Mrris and Hecksher, LLP.
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Any allegations of prejudice as a result of failing to
receive the enploynent file are entirely without nerit. |
Any alleged failure by the defendant to provide [Patel] w
this enploynent file, therefore, is entirely irrel evant
since [Patel] had access to this information at the tinme he
litigated his first Petition. [] The alleged entry in the
medi cal records referenced by [Patel] regarding the positive
tine [i.e., tuberculosis] test is dated April 7, 1976. This
is over two years prior to Judge Sinon's original decision
in the original Petition, which was not rendered until My
19, 1978. Accordingly, therefore, [Patel] had over two
years after this record was entered to bring this to the
attention of Judge Sinon. [Patel] was represented by counsel
in the original claimpetition, which was filed on July 16,
1977. [] There is not a scintilla of evidence that the

enpl oyer in anyway [sic] barred himaccess to the doctor’s
records. . . . . [Patel] has had a full opportunity to
l[itigate the tubercular condition issue. . . . [Patel]
argues than an alleged fraud was perfornmed in the failing to
informhimof the tine test [and that t]herefore, such fraud
tolls the statue of limtations. . . . [S]ince this tine
test was taken over twenty years ago, and [Patel] had

know edge of this test and access to nedical records which
were referenced as [a] tine test as early as 1976, clearly
[Patel] should have discovered this alleged conceal nent in

]
th

1976. . . . [Elven if the three years limtations [period]
of the [Wrkers’ Conpensation] act should began [sic] to run
in 1976, [Patel]’s instant Petition would still be barred.?

Most of the defendants have noved to dismiss this
Conplaint for failure to state a clai mupon which relief may be

granted. Federal Rule of Civil Procedure 12 (b)(6).°® The Patels

2. These findings are taken fromthe Wrker’s Conpensation Judge’s February
1, 1996 Decision. See supra n. 1.

3. The follow ng def endants have so noved: John Scott; Sydney Levy; John
Lenahan; Kathl een Lenahan; Anthony J. Bilotti; Duane, Mrris and Heckscher
L.L.P.; Carl Steindel; PMA Insurance; and Howard M Ellner. The foll ow ng
def endants were served with the Conplaint, but did not nove to dismiss it:
Rohm & Haas Conpany; Sauquoit Fibers Co; David Reynol ds, Sauquoit’s personne
manager; Robert Mlgram MD.; A S. Eisner, MD.; Sander Levinson, MD. |
wi Il nevertheless dismss the Conplaint inits entirety against al
defendants, as | amsatisfied that the allegations do not and coul d not
sustain viable clainms agai nst these other defendants. Sauquoit Fibers is no
| onger in business. It was owned by Rohm & Haas, but neither has enpl oyed
Pat el since 1976, and there are no tinely enpl oynent clainms that could be
brought agai nst them Though Reynolds and M. Patel have not had an
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sought and received an extension of tinme during which to find an
attorney and to respond to Defendants’ notions. They then sought
a second extension of tinme, again to obtain counsel. Unlike the
first request, Defendants objected, and | denied it, primarily
because the Patel s have nade no showi ng that they are actually
likely to obtain counsel or that they could put forth any
meritorious opposition to the notions to dismss. The Patels
nevertheless filed three responses as well as notions to anend or
repl ead, each of which nerely restate the allegations of the
original Conplaint. Although the Patels’ failure to tinely
respond provides an adequate basis to dismss their Conplaint, |
am m ndful of their pro se status, and | wite briefly to outline

sone of the fatal and irrenediable flaws in their Conplaint.

1. DI SCUSSI ON

The court may grant a 12(b)(6) notion to dism ss only

if a conplaint alleges no set of facts which, if proved, would

entitle the plaintiff to relief. Hayes v. G oss, 982 F.2d 104,
106 (3d Cr. 1992). The burden is on the defendant to nmake such

a show ng. Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406,

enpl oyrment relationship since 1976, he is alleged -- albeit in a scattershot
manner -- to have obstructed M. Patel’s quest for benefits as recently as
1996. Because these allegations have been specifically found to be both
meritless and immterial, see infra, | find that the Patels cannot state a

vi abl e cl ai m agai nst Reynol ds, and by extension, Rohm and Haas. Finally, none
of the three doctors is alleged to have treated M. Patel since 1980, and

t hus, even assuming the truth of the allegations, any clainms against them
woul d be tinme-barred. Although the statue of limtations is an affirmative
defense, a court may raise it sua sponte, where, as here, the tinme bar is
obvious fromthe face of the conplaint.
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1409 (3d Cr. 1991). The court must “accept as true al
all egations in the conplaint and all reasonabl e inferences that
can be drawn therefrom and view themin the light nost favorable

to the non-noving party.” Rocks v. Phil adel phia, 868 F.2d 644,

645 (3d Cir. 1989).

Def endants correctly note that the Patels’ clains are
time-barred. They filed the Conplaint in Septenber 1997.
Appl yi ng Pennsylvania’s statute of [imtations, the Patels had
two years to bring any tort clains and four years to bring
contract clains. The |[imtations period began when M. Patel
ei ther knew or should have known of his injuries, and, whether
the injury is viewed as his 1975 workplace injury; his 1976
termnation; or the 1976 genesis of his belief that he had been
exposed to tuberculosis in the workplace, the Patels’ clains have
expi red.

The only clains of recent vintage are that various
def endants have conspired to withhold records relevant to his
ankle injury and al |l eged wor kpl ace exposure to tubercul osis, thus
hanpering his ability to obtain worker’s conpensati on benefits.

These al | egati ons, however, do not state a viable claimsounding



intort or contract.* M. Patel his litigated his workers’
conpensation clainms several tines, and the Pennsylvania Wrker’s
Conpensati on Board has repeatedly rejected them specifically
finding, along the way, that Defendants did not fail to hand over
any docunents, and that even if they had it could not have
affected his claim as he was seized by the belief that his
clains were being thwarted well before his nore recent attenpts
at gaining benefits. That conpetent Pennsylvani a adjudicative
bodi es have determ ned the substance of the Patels’ allegations
to be at worst neritless and, at best, immterial, raises serious

federalismand res judicata concerns. The two are rel ated;

sinply put, this Court should not act in an appellate role over
Pennsyl vani a’ s | egal system by rehearing and redeterm ning | egal
i ssues which have been extensively litigated in Pennsylvania, nor

should it grant an opportunity for a de novo determ nation of the

underlying factual allegations.
Accordi ngly, because | find that the Patels cannot

denonstrate an entitlenent to legal relief fromthis Court under

4. As no enploynent relationship has existed since 1976, any cl ai ns of

wor kpl ace discrimnation on the basis of M. Patel’s status as an I ndian
imrgrant are time-barred. (M. Patel’s contention that he has only recently
received a right to sue letter fromthe Equal Enploynent Opportunity

Commi ssion are unavailing, as he did not file with the EEOCC until 1990,
fourteen years after his termnation). Moreover, none of the Defendants are
state actors, so that any clains M. Patel nay be attenpting to advance under
42 U.S.C. 8§ 1983 nust fail. Wile an indul gent reading of the Conplaint night
reveal a conspiracy claimunder 42 U.S.C. § 1985, there is no allegation that
any Defendants conspired with state actors to hinder or defeat M. Patel’s
wor ker’ s conpensation cl ai ns, and even an anended cl ai m contai ni ng such an
all egation would only be relevant to M. Patel’s first petition and therefore
ti me-barred.



any set of facts, | wll dismss their Conplaint inits entirety
as to all Defendants.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MANOJ KUMAR PATEL, and : ClVIL ACTION
KANTA PATEL :
Plaintiffs, : NO. 97-5584
V. :

PMA | NSURANCE COVPANY, et al .,
Def endant s.
ORDER
AND NOW this 15th day of April 1998, upon
consi deration of Defendants’ Mtions to Dismss the Conpl aint

pursuant to Federal Rule of Civil Procedure 12 (b)(6) (Dkt. Nos.

23, 24, 25, 26 & 27), and Plaintiffs’ untinmely Responses thereto
and their Mtions to Replead, Arend or for other Relief (Dkt.
Nos. 34, 35 & 36); it is hereby ORDERED that, in accordance with
t he acconpanyi ng Menorandum Defendants’ Mdtions are GRANTED,
Plaintiffs’ Conplaint is DISMSSED in its entirety agai nst all
Def endants; and, Plaintiffs’ Mtions are DEN ED.?®

The Cerk shall mark this case CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.

5. Plaintiffs’ untinely Responses nmerely restate the allegations of their
Conpl ai nt and thus offer no reasons to anend. The Court finds that any
amendnment woul d be futile, for the reasons contained in the acconpanying
Menor andum



