IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FURMAN PACE, |11, ClVIL ACTI ON
Plaintiff,
NO. 97-3245
V.

EUREKA, INC. d/b/a
J.D.M NATERI ALS COVPANY,

Def endant .
VEMORANDUM
BRODERI CK, J. April 8, 1998
Plaintiff Furman Pace 11l has filed this suit against his

former enpl oyer, defendant Eureka, Inc. d/b/a J.DM Materials
Conmpany, alleging clainms under Title | of the Anericans Wth
Disabilities Act, 42 U.S.C. 88 12111-12117 ("ADA') and Section
510 of the Enpl oyee Retirenment Incone Security Act, 29 U S.C. 8§
1140 ("ERISA"). The plaintiff was enployed at the defendant's
concrete plant in Norristown, Pennsylvania from 1980 until his
termnation in 1996. The defendant has filed a notion for
summary judgnment to dismss both of these clains and the
plaintiff's claimfor punitive damages. For the reasons set
forth below, the Court will grant sumrmary judgnent to the
defendant on the plaintiff's ERISA claimbut wll deny summary
judgnent on the plaintiff's ADA and punitive damages clains. The
Court will also rule on the plaintiff's notion to amend his

conpl ai nt and ot her discovery and pre-trial notions.



BACKGROUND

The plaintiff commenced this action with the filing of a two
count conplaint on May 6, 1997 alleging clains under Title | of
t he ADA and Section 510 of ERISA. The Court held an initial
pretrial conference on July 21, 1997, after which it issued a
schedul ing order setting the discovery deadline for October 22,
1997 and trial for November 12, 1997. On Septenber 9, 1997,
counsel for the defendant filed a notion to conpel the
plaintiff's deposition, after the plaintiff and his counsel
wal ked out of his deposition while in progress. The plaintiff
opposed the defendant's notion and filed his own notion for a
protective order. On Cctober 24, 1997, the Court dism ssed both
notions as noot, having been advised that the parties had
conpleted the plaintiff's deposition.

The defendant filed the instant notion for sunmary judgnent
on Cctober 29, 1997. On Novenber 3, 1997, after the defendant
had filed for sunmary judgnent and just nine days before the
schedul ed trial date, the plaintiff filed a notion to anend his
conplaint to add the followng six new clainms: (1) violation of
t he Pennsyl vani a Human Rel ations Act; (2) violation of the Famly
Medi cal Leave Act; (3) violation of Section 503 of the
Rehabilitation Act; (4) intentional infliction of enotional
di stress; (5) loss of consortiumon behalf of newy added
plaintiff, Hattie Pace; and (6) a separate count for punitive

damages. The plaintiff also filed notions for an extension of



di scovery, to conpel discovery, and for an order precluding the
def endant fromraising the defense of undue hardship at trial.
The plaintiff served his notion to anend his conplaint and
t he other notions on the defendant at the Final Pretrial
Conf erence on Novenber 4, 1997, just eight days prior to the
scheduled trial date. Gven the flurry of notions and the fact
that the plaintiff had not yet responded to the defendant's
summary judgnment notion, the Court determned that it would
post pone the trial until after it had ruled on the summary
j udgnent notion and other notions, if necessary. The parties
have now filed a response to each of the pending notions, and the
Court will dispose of these notions and additional pre-trial

motions in this Menorandum and Order.

1. STATEMENT OF UNDI SPUTED FACTS

The plaintiff, Furman Pace, was enpl oyed by defendant J.D. M
Mat erials Conpany in Norristown, Pennsylvania from 1980 until his
termnation in 1996. The defendant is a manufacturer of ready-
m x concrete. From 1987 until his discharge, the plaintiff held
the position of "|oader-operator,” which requires the operating
of a front-end | oader to transport and deliver gravel and other
materials within the plant. The plaintiff would al so
occasionally drive a dunp truck outside of the plant to pick up
stone froma nearby quarry and to renove snow. The plaintiff and
all union enployees at the Norristown plant were required to hold

a commercial driver's license and a certificate fromthe

3



Pennsyl vani a Departnent of Transportation ("DOT"). It is
di sputed whether the plaintiff's position required himto drive a
truck or hold a federal DOT certificate.

Per sons nust undergo a nedi cal exam nation every two years
in order to obtain a state or federal DOT certificate. |In 1991
the plaintiff was diagnosed with diabetes nellitus and has been
i nsul i n-dependent ever since. Under both state and federal
regul ations, a person with insulin-dependent diabetes is
generally not qualified to operate commerci al notor vehicles or
obtain DOT certification. 49 CF.R 8 391 et seq.; 67 Pa. Code 8§
231 et seq. Pennsylvania (but not federal) regulations provide
for waiver of the physical qualification requirenments under
certain circunstances.

The plaintiff obtained a valid DOT certificate in 1990,
1992, and 1994. 1In 1996, however, a new conpany-sel ected
physi ci an exam ned the plaintiff and refused to certify him
because of his insulin-dependent di abetes. The doctor also
refused to recommend a wai ver under state regul ations. Soon
thereafter, the plaintiff was termnated fromhis enploynent. In
a letter dated March 7, 1996, a conpany vice president wote:
"This letter will serve as your official notification that your
enpl oyment has been termnated this date. This action conmes as a
direct result of nedical test results received . . . that stated
your status as an insulin dependent diabetic. This decision to
termnate is required by the [U S. Departnent of Transportation

regul ations]." After his termnation, the plaintiff's famly
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doctor, a board-certified endocrinologist, certified that the
plaintiff qualified for a federal DOT |icense and the plaintiff
sought to return to his job. The defendant has not rehired the

plaintiff.

I11. DI SCUSSI ON

A. Motion for Sunmmary Judgnent

The law is clear that when a notion for sunmmary judgnent is
filed, the non-noving party cannot rest on the nere allegations

of the pleadings. Celotex Corp. v. Catrett, 477 U.S. 317 (1986);

Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986). Rather, in
order to defeat the notion for summary judgnent, the non-noving
party, by its own affidavits, or by depositions, answers to
interrogatories or adm ssions on file, as stated in Rule 56(e),
"must set forth specific facts showing that there is a genuine
issue for trial." Fed. R CGv. P. 56(e).

As Cel otex teaches, "the plain | anguage of rule 56(c)
mandates entry of summary judgnent, after adequate tinme for
di scovery and upon notion, against a party who fails to make a
showi ng sufficient to establish the existence of an el enent
essential to that party's case, and on which that party will bear
the burden of proof at trial." Celotex, 477 U S. at 322. \Were
t he nonnoving party fails to make such a showng wth respect to
an essential elenment of its case, "there can be 'no genuine issue
as to any material fact,' since a conplete failure of proof

concerning an essential elenent of a non-noving party's case
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necessarily renders all other facts immterial." [d. at 323.
The noving party is entitled to a judgnent as a matter of |aw
whenever the nonnoving party has failed to nake a sufficient
showi ng on an essential elenent of its own case with respect to

which it has the burden of proof.

1. Enmpl oyee Retirenent | ncone Security Act

In Count Il of his conplaint, the plaintiff contends
t hat the defendant discharged himfor the purpose of interfering
wWith his pension and disability benefits. Section 510 of ERI SA,
captioned "Interference with protected rights," provides in
rel evant part:
It shall be unlawful for any person to discharge, fine,
suspend, expel, discipline, or discrinm nate against a
partici pant or beneficiary for exercising any right to
which he is entitled under the provisions of an
enpl oyee benefit plan . . . or for the purpose of
interfering with the attai nnent of any right to which
such participant nmay becone entitled under the plan .
29 U . S.C. 8 1140. Congress enacted this section "primarily to
prevent enployers fromdi schargi ng or harassing their enpl oyees
in order to keep them from obt ai ni ng ERI SA-prot ected benefits."

Kowal ski v. L&F Products, 82 F.3d 1283, 1287 (3d Cir. 1996)

(citing Gavalik v. Continental Can Co., 812 F.2d 834, 851 (3d

Cir. 1987)).
To establish a prima facie case under Section 510 of ERI SA,
"an enpl oyee nmust denonstrate (1) prohibited enpl oyer conduct;

(2) taken for the purpose of interfering; (3) with the attai nnment



of any right to which the enpl oyee may becone entitled.” Dewtt
V. Penn-Del Directory Corp., 106 F.3d 514, 522 (3d Cr. 1997)

(citing Gaval ik, 812 F.2d at 852). Mst inportantly, the

plaintiff nust also prove that the defendant had specific intent

tointerfere with ERI SA-protected rights. As the Third Crcuit
recently stated:

I nterpreting section 510 of ERISA in Gvalik, we held
that in order to recover under section 510, a plaintiff
need not prove that "the sole reason for his [or her]
termnation was to interfere with [enpl oyee benefits].'
Nonet hel ess, a plaintiff nust denonstrate that the

def endant had the "specific intent” to violate ERI SA
Proof of incidental |oss of benefits as a result of a
termnation will not constitute a violation of section
510.

Dewitt, 106 F.3d at 522 (citing Gavalik, 812 F.2d at 851).

The defendant contends that sunmary judgnent shoul d be
granted because the plaintiff cannot establish his prima facie
case under Section 510 of ERISA. After reviewing the plaintiff's
response to the summary judgnent notion, the Court agrees that
the plaintiff has failed to neet his burden through the use of
affidavits, depositions, answers to interrogatories or adm sSsions
on file of setting forth specific facts show ng that there is a
genui ne issue for trial. Fed. R Cv. P. 56(e). The plaintiff
has not raised a genuine issue for trial that the defendant
di scharged himfor the purpose of interfering with his pension or
disability benefits.

It is undisputed that the plaintiff has received and
continues to receive benefits fromhis union. Mreover, to the

extent that the plaintiff is claimng that his discharge
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prevented himfrom accruing nore years of service and therefore
| arger pension benefits, the Third Grcuit has expressly rejected

such a basis for an ERI SA viol ati on. Turner v. Schering-Pl ough

Corp., 901 F.2d 335 (3d Gr. 1990). "'[Where the only evidence
that an enpl oyer specifically intended to violate ERISA is the
enpl oyee's | ost opportunity to accrue additional benefits, the
enpl oyee has not put forth evidence sufficient to separate that
intent fromthe nyriad of other possible reasons for which an
enpl oyer m ght have discharged him" and "sunmary judgnment [is]

properly granted.” 1d. at 348 (quoting Cark v. Resistoflex Co.,

854 F.2d 762, 771 (5th Gir. 1988)).

Accordi ngly, because the plaintiff has failed to raise a
genui ne issue of material fact concerning an el enent of his prim
facie case under Section 510 of ERISA, the Court will grant

summary judgnent to the defendant on this claim

2. Anericans Wth Disability Act

The ADA prohibits discrimnation "against a qualified
individual with a disability because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or discharge of enpl oyees, enployee conpensati on,
job training, and other terms, conditions, and privileges of
enpl oyment. 42 U.S.C. § 12112(a). The ADA defines a "qualified
individual wth a disability" as "an individual with a disability

who, with or w thout reasonable accommodati on, can performthe



essential functions of the enploynment position that individual
hol ds or desires." 42 U S.C. § 12111(8).

To establish a prima facie case under the ADA, a plaintiff
must denonstrate that: (1) he is a disabled person within the
nmeani ng of the ADA; (2) he is otherwise qualified to performthe
essential functions of the job, with or w thout reasonable
accommodati ons by the enployer; and (3) he has suffered an
ot herw se adverse enpl oynent decision as a result of

discrimnation." Gaul v. Lucent Technologies, Inc., 134 F. 3d

576, 580 (3d Gir. 1998).

The defendant contends that sunmary judgnent shoul d be
grant ed because the plaintiff cannot establish the first prong of
his prima facie case, that is, that he is disabled within the
nmeani ng of the ADA. The ADA defines the term"disability" as
either: (1) a physical or nental inpairnment that substantially
[imts one or nore major life activities of such individual; (2)
a record of such inpairnment; or (3) being regarded as havi ng such

an inmpairment. 42 U S.C. § 12102(2); Oson v. General Electric

Astrospace, 101 F.3d 947, 952 (3d Cir. 1996). It is undisputed

that the plaintiff has diabetes and is required to take insulin.
The defendant clains, however, that the plaintiff is not disabled
because he stated to the EEOC that he is not disabled and al so
because his personal physician testified that his diabetes is
under control.

W thout deciding the issue, the Court finds that there is a

genui ne issue of material fact concerning whether or not the
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plaintiff is disabled. Although the defendant cites case law in
whi ch courts have held that diabetes is not a disability under
the ADA, the Third Crcuit has relied on the |egislative history
of the ADA and the EEOC s interpretive guidelines in stating that
"[Plersons with inpairnents, such as epil epsy or diabetes, which
substantially limt a major life activity are covered under the
first prong of disability, even if the effects of the inpairnent

are controlled by nedication.”™ Mtczak v. Frankford Candy and

Chocolate Co., 1997 W. 786925, No. 97-1057, at *4; 11 Nat.

Disability Law Rep. § 243 (3d Cr. Nov. 18, 1997). Moreover
there is a genuine issue of material fact as to whether the
plaintiff is disabled under the third prong of the statutory
definition ("being regarded as having such an inpairnent"), since
the plaintiff was discharged because his insulin-dependent
di abetes prevented himfrom obtaining federal DOT certification.
A reasonabl e factfinder could conclude that the plaintiff was
termnated fromhis job because the defendant regarded him as
di sabled. dson, 101 F. 3d at 953-54.

The defendant al so contends that the plaintiff cannot
establish the second prong of his prinma facie case, that he is a
"qualified individual with a disability." 42 U . S.C. § 12111(8).

A two-part test is used to determ ne whether soneone is "a
qualified person with a disability.” Gaul, 134 F.3d at 580
(citing 29 CF.R pt. 1630). First, the court nust consider
whet her "the individual satisfies the prerequisites for the

position, such as possessing the appropriate educati onal
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background, enpl oynent experience, skills, licenses, etc." Id.
Second, the court nust consider "whether or not the individual
can performthe essential functions of the position held or
desired, with or without reasonable accommodation." 1d. The
determ nation of these issues goes to the heart of this case.
The defendant contends that the plaintiff is not qualified for
t he | oader-operator position because he cannot qualify for a
federal DOT |icense, which the defendant clains is required for
one of the essential functions of the position. The plaintiff,
however, contends that a federal DOT license is not a
prerequisite for his position, that interstate driving is not an
essential function of his position, and that other enployees in
simlar positions do not have such licenses. These are clearly
genui ne issues of material fact which preclude summary judgnent.
Moreover, there is no nerit to the defendant's contention
that the plaintiff's ADA clai mshould be dism ssed because he
failed to pursue federal DOT, state DOI, and his union's
adm ni strative procedures followng his |icense denial. The
primary issue in this case is whether a DOT certificate was
required for the plaintiff's job and whether the defendant
di scri m nated agai nst hi m because of a disability, not whether
the plaintiff was wongfully denied a DOT certificate. As stated
above, there is a genuine issue of material fact concerning the
license requirenent for the plaintiff's job.

The defendant al so contends, on the basis of MNenar v.

Disney Store, Inc., 91 F.3d 610 (3d GCr. 1996), that the
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plaintiff should be judicially estopped fromasserting that he is
a qualified individual with a disability because he has certified
in applications for disability benefits that he is disabled. The
Court declines to follow McNemar in the instant case. First, the
panel decision in MNenmar "has been the object of considerable
criticisnm in the Third CGrcuit and el sewhere, and the current

Chi ef Judge of the Third Grcuit has stated that MNenmar was
wrongly decided and shoul d be reconsidered at first opportunity.

Krouse v. Anerican Sterilizer Co., 126 F.3d 494, 502 & nn. 3 & 4

(3d Gr. 1997). Moreover, the doctrine of judicial estoppel
requires that the party who asserted inconsistent positions did
so in bad faith. 1d. at 501. The Court does not find that the
plaintiff acted in bad faith by certifying in his disability
applications that he was unable to performhis job duties, since
the defendant told himthat he was being term nated because his
i nsul i n-dependent di abetes prevented himfromperformng his job.
Finally, there are many other material issues of fact which
precl ude sunmary judgnent, such as whether the defendant could
reasonably accommodate the plaintiff by altering or changing his
duties, whether the plaintiff's insulin-dependent diabetes poses
a significant and unreasonable risk to hinself and others,
whet her the defendant has articulated a legitinmte, non-
discrimnatory reason for termnating the plaintiff, and whether
the plaintiff has denonstrated evidence of pretext. Accordingly,

for these reasons and for the reasons set forth above, the
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defendant's notion for summary judgnent on the plaintiff's ADA

claimw |l be denied.

3. Puni ti ve Danmages

Title I of the ADA explicitly adopts the renedi es of
Title VI1 of the Cvil R ghts Act, including with the enact nent
of the Gvil R ghts Act of 1991 the provision of punitive
damages. 42 U.S.C. § 12117(a); 42 U.S.C. 1981a(a)(2). Punitive
damages nmay be awarded if "the conplaining party denonstrates
that the respondent engaged in a discrimnatory practice or
discrimnatory practices with malice or with reckl ess
indifference to the federally protected rights of an aggrieved
individual ." 42 U S.C. 8§ 198la(b)(1). At this stage of the
proceedi ngs, the plaintiff has satisfied his burden of raising a
genui ne issue of material fact that he is entitled to punitive
damages. Anobng ot her genui ne issues of material fact, the
plaintiff clainms that his enployer deliberately deleted a passage
fromthe conpany's standard term nation | etter explaining options
for re-enploynent. Accordingly, the defendant's notion for
summary judgnent on the plaintiff's punitive damages claimw ||

be deni ed.

B. Mbtion to Anend Conpl ai nt

The plaintiff filed a notion to anend his conpl aint on
Novenber 3, 1997, after the discovery period had expired and just

ni ne days before trial. The plaintiff seeks to amend his
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conplaint to add the follow ng six new clainms: (1) violation of

t he Pennsyl vania Human Rel ations Act; (2) violation of the Famly
Medi cal Leave Act; (3) violation of Section 503 of the
Rehabilitation Act; (4) intentional infliction of enotional
distress; (5) loss of consortiumon behalf of newy added
plaintiff, Hattie Pace; and (6) a separate count for punitive
damages.

Rul e 15(a) of the Federal Rules of Cvil Procedure provides
that after the filing of a responsive pleading, a party may anend
his conplaint "only by |leave of the court or by witten consent
of the adverse party; and |eave shall be freely given when
justice so requires.” The decision to grant or deny |leave to
amend is commtted to the sound discretion of the district court.

Foman v. Davis, 371 U.S. 178, 182 (1962). "Factors the trial

court nmay appropriately consider in denying a notion to anend
i ncl ude undue del ay, undue prejudice to the opposing party, and

futility of amendnent."” Averbach v. Rival Mnufacturing Co., 879

F.2d 1196, 1203 (3d Cir. 1989) (citing Foman, 371 U.S. at 182).
The Court finds that these factors justify denial of the
plaintiff's notion to amend his conplaint. The plaintiff filed
his notion to anmend al nost six nonths after he initiated his
| awsuit and just nine days before the trial date. At no tine
prior to his notion to anend did he ever ask for nore tine to
pursue his proposed new clains. Both the defendant and the Court
understood that trial would begin as schedul ed on Novenber 12,

1997. Justice does not require the Court to permt the plaintiff
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to serve the defendant with a notion to anend on the day of the
Final Pretrial Conference, just eight days before trial.

Mor eover, the defendant woul d be severely prejudiced by
allowing the plaintiff to add new clains at this |ate date.
Al t hough sone of the proposed clains have the sane el enents of
l[iability as the plaintiff's ADA claim he also seeks to raise
new cl ai ns under the Fam |y Medical Leave Act and for intentional
infliction of enotional distress and |oss of consortium This
woul d require extensive new discovery, including the addition of
a new plaintiff (the plaintiff's spouse), depositions and expert
exam nations. Furthernore, the plaintiff has not adequately
denmonstrated why he failed to assert these clains earlier. The
Court will permt the plaintiff to alter his theory under Title |
of the ADA if he so chooses in the Final Pretrial Oder.
However, the Court will not permit the plaintiff to conpletely
alter the nature of his lawsuit by adding new clains for relief
at this late date. Justice does not require that the plaintiff
be permitted to reinvent his lawsuit imrediately prior to trial.

Accordingly, the plaintiff's nmotion to anmend his conpl ai nt

wi Il be denied.

C. Mbtions to Extend and Conpel Di scovery

The plaintiff has also filed notions for a brief extension
of discovery, to conpel discovery, and for an order to conpel the
def endant to produce the president of the conpany or another

corporate representative for deposition. The plaintiff seeks to
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conpel discovery regarding several areas which the Court has
determ ned are rel evant and necessary for the plaintiff's case at
trial. For instance, the plaintiff has requested information
concerning the total nunber of persons enpl oyed by the defendant
and related entities, the net worth of the defendant and rel ated
entities, the corporate individual (s) responsible for conpliance
with the ADA, other clains or conplaints for disability
di scrim nation agai nst the defendant and rel ated conpani es, and
any persons involved in the alleged requirenent that persons in
the plaintiff's position be certified under DOT guidelines.
These are all issues that directly relate to the plaintiff's ADA
or punitive damages clains. Mreover, the plaintiff sought
di scovery on these issues prior to the discovery deadline, but
t he defendant objected to his requests. Therefore, the Court
will grant a brief extension of discovery and permt discovery in
these areas prior to trial. However, discovery concerning the
defendant's financial worth shall be subject to a confidentiality
agreenent executed by the parties.

Accordingly, the plaintiff's notions for a brief extension

of discovery and to conpel discovery will be granted.

D. Mbtions to Preclude Testinony/ Evidence at Tri al

The plaintiff has filed a notion to preclude the defendant
fromraising the defense of "undue hardship" at trial. Liability
under Title | of the ADA may be inposed on enpl oyers who refuse

to nmake "reasonabl e accommpdati ons to the known physical or
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mental limtations of an otherwi se qualified individual with a

disability who is an . . . enployee, unless [the enployer] can

denonstrate that the accomobdati on woul d i npose an undue hardship
on the operation of the business . . . ." 42 U S.C 8§
12112(5)(A) (enphasis added). Thus, "undue hardship" is a
defense to liability under the ADA, and the factfinder may
consi der several factors enunerated by the statute. 42 U S.C. 8§
12111(10). Accordingly, the plaintiff's notion to preclude the
defendant fromraising this issue (if it chooses) wll be denied.
The defendant has filed a notion styled as a "notion to
strike" and several supplenental notions to preclude the
plaintiff fromintroducing certain expert testinony and evi dence
at trial. The defendant seeks to prevent the plaintiff from (1)
i ntroduci ng the testinony and/or report of any expert w tness;
(2) calling Dr. Carla Territo, an opthanol ogi st who treated the
plaintiff, as a fact witness; (3) calling Laurie Watson, the
plaintiff's treating therapist, as a fact witness; and (4)
desi gnating any additional expert and/or fact w tnesses.
The thrust of the defendant's notions appears to be that the
plaintiff's expert designations are untinely and prejudicial to
t he defendant. Al though Rule 26 of the Federal Rules of G vi
Procedure discusses the tine frame for disclosure of expert
testinony, that rule specifically directs that expert disclosures
"shall be made at the tinmes and in the sequence directed by the
Court." Fed. R GCv. P. 26(c). As heretofore stated, the Court

will permt a short extension of discovery. Accordingly, the
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defendant's notions "to strike" and several supplenental notions

to preclude expert testinony at trial will be denied.

| V.  CONCLUSI ON

For the reasons set forth above, the defendant's notion for
summary judgnent will be granted in part and denied in part. The
Court will grant summary judgnent to the defendant on the
plaintiff's ERISA claimbut wll deny summary judgnment on the
plaintiff's ADA and punitive damages clains. The Court wll also
deny the plaintiff's notion to anend his conplaint, will grant
the plaintiff's notion for a limted extension of discovery and
to conpel discovery, and wll deny the plaintiff's and
defendant's notions to preclude testinony and/or evidence.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FURMAN PACE |11, ClVIL ACTI ON
Plaintiff,
NO. 97-3245
V.

EUREKA, INC. d/b/a
J.D.M MATERI ALS COVPANY,
Def endant .

ORDER
AND NOW this 8th day of April, 1998; for the reasons set
forth in the Court's Menorandum of this date;
| T 1S ORDERED: The defendant's notion for sumrmary judgnent
(Docunment No. 16) is GRANTED IN PART and DENIED IN PART. Sunmary

judgnent is granted to the defendant on the plaintiff's claim
under Section 510 of ERISA, 29 U.S.C. § 1140. Summary j udgnent
is denied on the plaintiff's claimunder Title | of the Anericans
Wth Disabilities Act ("ADA"), 42 U S.C. 88 12111-12117, and the
plaintiff's claimfor punitive damages under the ADA

| T 1S FURTHER ORDERED: The plaintiff's notion to anmend his
conpl ai nt (Docunent No. 17) is DEN ED.

| T 1S FURTHER ORDERED: The plaintiff's notions for a
limted extension of discovery (Docunent No. 18-1) and to conpel
di scovery (Docunent No. 18-2) are GRANTED. Prior to the
di scovery deadline to be set by separate Order this date, the
def endant shall produce M. Janes Morrisey or another corporate

representative for deposition concerning: (1) the total nunber of
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persons enpl oyed by the defendant and related entities; (2) the
net worth of the defendant and related entities; (3) the
corporate individual (s) responsible for conpliance with the ADA
(4) other clainms or conplaints of disability discrimnation
agai nst the defendant and related entities; and (5) any persons
involved in the alleged requirenent that persons in the
plaintiff's position be certified under DOT guidelines. All
di scovery concerning the defendant's finances shall be subject to
a confidentiality agreenent executed by the parties.

| T 1S FURTHER ORDERED: The plaintiff's notion to preclude
t he defendant fromraising the i ssue of "undue hardship" at trial
(Docunment No. 18-3) and the defendant's notion "to strike" and
suppl enental notions to preclude expert testinony and evi dence at

trial (Docunment Nos. 19, 20, 23 & 25) are DEN ED

RAYMOND J. BRODERI CK, J.



