IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI ONAMERI CA | NSURANCE : ClVIL ACTION
COVPANY, LTD. :
V.
MARSHALL F. KAUFNMVAN ; NO. 97-7185
MEMORANDUM
Padova, J. March 31, 1998

Plaintiff Unionanerica |Insurance Conpany, Ltd.
(“Unionanerica”) brings this declaratory relief action agai nst
its insured, Defendant Marshall F. Kaufman (“Kaufman”), seeking
declaratory judgnent in its favor that there is no coverage for a
state court action filed by Del ores Wal |l ace and Shawn Chase
agai nst Kauf man because the policy issued by Unionanerica to
Kauf man contains a “Lead Contam nation Exclusion.” Before the
Court are Defendant’s Motion for Judgnent on the Pl eadi ngs and
Plaintiff’s Cross-Mtion for Judgnent on the Pleadings. The
Court wll deny Defendant’s Motion and wll grant Plaintiff’s

Cross- Moti on.

FACTS
The followi ng facts are undi sputed. Kaufnman was and is the

owner of an apartment building at 3841 Fairnount Avenue,



Phi | adel phi a, Pennsylvania (“Property”). Unionanerica issued a
comercial general liability policy, Policy No. 95-27982
(“Policy”), to Kaufman covering the Property, effective as of
Novenber 11, 1995. The Policy contains a “Lead Contam nation
Excl usion” that states:

Thi s i nsurance excludes occurrences at the insured property
which result in:
(a) “Bodily Injury” arising out of the ingestion,
i nhal ati on or absorption of lead in any form
(b) “Property Danmage” arising fromany form of
| ead;
(c) Any loss, cost or expense arising out of any
request, demand or order that any insured or others
test for, nonitor, clean up, renove, contain, treat,
detoxify or neutralise [sic], or in any way respond to,
or assess the effects of |ead; or
(d) Any |l oss, cost or expense arising out of any claim
or suit by or on behalf of a governnental authority for
damages because of testing for, nonitoring, cleaning
up, renoving, containing, treating, detoxifying or
neutralising [sic], or in any way responding to, or
assessing the effects of | ead.

(Pl.”s Ans. to Def.’s Mot. Ex. C) As defined in the Policy, the
term*®“Bodily Injury” nmeans “bodily injury, sickness or disease
sustained by a person, including death resulting from any of
these at any tine.” (ld.) The Policy also excludes coverage for
damages attributable to punitive or exenplary damages. (1d.)

I n August 1996, Kaufman was sued in state court by one of
his tenants, Delores Wallace, individually and on behalf of her
m nor son, Shawn Chase, for exposure to dangerous |evels of |ead
paint at the Property. Willace and Chase filed a Short-Form

Conpl ai nt, Lead Case-Code #19, Court of Conmon Pl eas of



Phi | adel phi a County, Case No. 3756. (ld. Ex. D.) In the Short-
Form Conpl ai nt, Wallace and Chase all ege that they suffered
injuries as a result of exposure to |l ead paint at the Property.
The Short-Form Conpl aint al so i ncorporates by reference portions
of the Master Anmended Long- Form Conpl aint for Lead Based Pai nt
Litigation in the Mass Tort Division of the Phil adel phia Court of

Comon Pleas. (ld. Ex. E.)

1. LEGAL STANDARD

The Court reviews a notion for judgnent on the pleadings
pursuant to Fed. R Cv.P. 12(c) under the sane standard as a
nmotion to dismss pursuant to Fed. R Cv.P. 12(b)(6). See

Constitution Bank v. Di Marco, 815 F. Supp. 154, 157 (E. D. Pa.

1993). Thus, in deciding a Rule 12(c) notion, a district court
must view the facts and inferences to be drawn fromthe pleadi ngs
inthe light nost favorable to the non-noving party. Janney

Mont gomery Scott, Inc. v. Shepard Niles, Inc., 11 F.3d 399, 406

(3d Cr. 1993) (citations omtted). Under Rule 12(c), judgnent
will only be granted if it is clearly established that no
material issue of fact remains to be resolved and that the novant

is entitled to judgnent as a matter of law. Jablonski v. Pan

Anerican Wrld Airways, Inc., 863 F.2d 289, 290-91 (3d Cir.




1988) . !

111, DI SCUSSI ON

In his Answer to the Conplaint in this action, Kaufnmn
admts that the Policy contains a | ead paint exclusion, that the
state court action is based on exposure to lead paint while
residing at the Property, that the Policy excludes coverage for
bodily injuries at the insured Property arising fromthe
i ngestion, inhalation or absorption of |ead paint, that the |ead
pai nt exclusion applies regardless of fault, that the excl usion
applies even if the owner is negligent or had know edge of the
| ead paint, and that the Policy does not include coverage for
punitive damages. (Ans. at 1.)

Despite these adm ssions, Kaufman argues that Uni onanerica
has a duty to defend himin the underlying state action because
al l egations contained in paragraphs 18, 19, 39, 51, 52 and Count
V of the Master Anended Long-Form Conplaint are not limted to
| ead paint exposure clains. The Court disagrees. The prefatory
all egations of the Master Anmended Long- Form Conplaint clearly
state that actions brought via the Master Anended Long- Form
Conpl aint are “l ead paint poisoning actions” and that all clains
rai sed therein are based on “exposure to the | ead paint

conditions within the subject premses.” (Pl.’s Ans. to Def.’s

'The Court notes that during a conference held in chanbers
on March 13, 1998, counsel for both parties agreed that this case
can be resolved on the pl eadi ngs.
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Mot. Ex. E.) Moreover, all of the allegations and Counts
contained in the Master Anended Long- Form Conpl aint are based
directly on the presence of lead paint at the Property. For
exanpl e, although the Master Amended Long- Form Conpl ai nt contains
| anguage relating to the existence of conditions at the Property
that are “unfit for human habitation,” that claimis based solely
on the presence of |ead paint on the Property, not to any other
condition of habitation.

Even when viewed in the |ight nost favorable to Kaufman, the
all egations and clains contained in the Short-Form Conpl ai nt and
the Master Anmended Long-Form Conpl ai nt are based exclusively on
harmresulting fromexposure to | ead paint at the Property. The
Court finds that, as a matter of law, the “Lead Contam nation
Excl usi on” bars coverage for all of the clains raised by Wall ace
and Chase in their state court action agai nst Kauf man.

Accordi ngly, by the clear and unanbi guous terns of the Policy,
Uni onanerica is under no obligation to defend or indemmify
Kauf man in the underlying state court action.

The Court will deny Defendant’s Mdtion for Judgnent on the
Pl eadings, wll grant Plaintiff’s Cross-Mtion for Judgnent on
the Pl eadings, and will enter judgnent on the pleadings in favor
of Uni onameri ca and agai nst Kauf man.

An appropriate Order foll ows.






