IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLI CE WARNER : CVIL ACTI ON

VS.
NO. 97-5332
THE MJTUAL LI FE | NSURANCE
COVPANY OF NEW YORK, ET. AL.

VEMORANDUM AND ORDER

JOYNER, J. Mar ch , 1998

This case is once again before the Court upon plaintiff’s
noti on and suppl enmental notion to remand the matter to the state
court in which it was originally filed. After careful
consideration, the notions to remand shall be granted and this
case shall be ordered returned to the Court of Conmmon Pl eas of
Phi | adel phi a County.

Facts

Plaintiff brought this suit for breach of contract agai nst
all of the defendants and for bad faith under 42 Pa.C S. 88371
agai nst the Mutual Life Insurance Conpany of New York (" MONY”").
According to the conplaint, on May 8, 1991 defendant M I nazik,
acting as the agent of defendants Marciano and MONY, went to
plaintiff’s office and conducted a personal history interview,
and prepared and submtted plaintiff’s application for a
disability income insurance policy to be issued by MONY. (Pl’'s
Conpl aint, s 13-15). MONY subsequently issued Plaintiff a
disability inconme insurance policy on May 20, 1991, which policy



had an annual prem um of $1,992.20. (Pl’'s Conplaint, s 16-18).

Five years later, in My, 1996, Ms. Warner submtted a claim
to MONY for basic nonthly incone benefits under the disability
policy asserting that she was totally disabled from her regul ar
occupation due to chronic pain syndrone and fibronylagia. (Pl’'s
Conpl aint, s 21-24). Follow ng defendants’ denial of this claim
in March, 1997, plaintiff brought this suit in the Court of
Common Pl eas of Phil adel phia County in August, 1997. On August
22, Defendant MONY renoved the action to this Court on the basis
of diversity jurisdiction. On Septenber 16, 1998, Plaintiff
noved for remand on the grounds that, contrary to defendant’s
notice of renoval, the district court does not have diversity
jurisdiction given that MJ. Ml nazik & Associates is a citizen
of Pennsyl vani a.

Di scussi on

The principles and procedures governing renoval of actions
froma state court to a federal forumare set forth in 28 U S. C
81441, which states in pertinent part:

(a) Except as otherw se expressly provided by Act of
Congress, any civil action brought in a State court of which
the district courts of the United States have ori ginal
jurisdiction, may be renoved by the defendant or the
defendants, to the district court of the United States for
the district and division enbracing the place where such
action is pending...

(b) Any civil action of which the district courts have
original jurisdiction founded on a claimor right arising
under the Constitution, treaties or |laws of the United
States shall be renpvable without regard to the citizenship
or residence of the parties. Any other such action shall be
renmovabl e only if none of the parties in interest properly

j oi ned and served as defendants is a citizen of the State in
whi ch such action is brought.



Thus, as 81441(a)’s | anguage indicates, renoval under that
section is proper only if the federal district court would have
had original jurisdiction if the case was filed in federal court.

Brown v. Francis, 75 F.3d 860, 864 (3rd Cir. 1996). This

jurisdictional prerequisite to renoval is an absolute, non-
wai vabl e requirenment in recognition of the fact that any action
taken by a federal court in the absence of jurisdiction is

necessarily void. 1d., citing Abels v. State FarmFire & Cas.

Co., 770 F.2d 26, 29 (3rd Cr. 1985); In Re Contast Cellular

Tel ecommuni cations Litigation, 949 F. Supp. 1193, 1199 (E.D. Pa.

1996). Thus, the renoval statute is to be strictly construed and
all doubts resolved in favor of remand. |If there is any doubt as
to the propriety of renoval, that case should not be renoved to

f ederal court. Boyver v. Snap-On Tools Corp., 913 F.2d 108, 111

(3rd CGr. 1990), cert. denied, 498 U S. 1085, 111 S. C. 959, 112
L. Ed. 2d 1046 (1991); Ferraro v. Bell Atlantic, Co., Inc., 955

F. Supp. 354, 356 (D.N.J. 1997).
Motions to remand, in turn, are governed by 28 U S. C 8§1447.
That statute provides, in relevant part:
(c) Anotion to remand the case on the basis of any defect
ot her than | ack of subject matter jurisdiction nust be nade
within 30 days after the filing of the notice of renoval
under section 1446(a). |If at any tinme before final judgnent
it appears that the district court |acks subject matter
jurisdiction, the case shall be remanded...
It has | ong been recogni zed that on a notion to remand, the
renmoving party, as the party urging the existence of
jurisdiction, bears the burden of proving that jurisdiction

exi sts. Sanderson, Thonpson, Ratledge & Zimy v. Awacs, Inc. ,




958 F. Supp. 947, 952 (D.Del. 1997), citing Boyer, 913 F.2d at
111.

A district court nmust consider a nunber of settled precepts
inruling on a petition to renmand a case to state court for |ack
of diversity jurisdiction. |Indeed, diversity jurisdiction is
included in the definition of original jurisdiction outlined in
28 U.S.C. 81332 as foll ows:

(a) The district courts shall have original jurisdiction of

all civil actions where the matter in controversy exceeds

the sum or value of $75,000, exclusive of interest and
costs, and is between--

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a
foreign state;

(3) citizens of different States and in which citizens
or subjects of a foreign state are additional parties;
and

(4) a foreign state,....as plaintiff and citizens of a
State or of different States.

When a non-diverse party has been joined as a defendant,
then in the absence of a substantial federal question the
renmovi ng def endant may avoid renmand only by denonstrating that
t he non-diverse party was fraudulently joined and he carries a
heavy burden of persuasion in making this show ng. Bat of f v.

State Farm I nsurance Co., 977 F.2d 848, 851 (3rd Cr. 1992).

Joinder is fraudulent “where there is no reasonable basis in fact
or col orabl e ground supporting the claimagainst the joined
defendant, or no real intention in good faith to prosecute the
action against the defendants or seek a joint judgnent.” 1d.,

quoting Boyer, 913 F.2d at 111 and Abels, 770 F.2d at 32. But if



there is even a possibility that a state court would find that
the conplaint states a cause of action against any one of the
resi dent defendants, the federal court nust find that joinder was
proper and remand the case to state court. |d. Furthernore,
where there are colorable clains or defenses asserted agai nst or
by diverse and non-di verse defendants alike, the court may not
find that the non-diverse parties were fraudul ently joined based
on its view of the nerits of those clainms or defenses. 1d.

In this case, plaintiff alleges that Ml nazik (acting as the
agent, servant, workman and enpl oyee of MONY) negotiated and sold
the disability insurance policy at issue to her after conducting
a personal history interview and review ng the application and
ot her docunents with her. (Pl’s Conplaint, s 5, 7, 13-15). The
conpl aint further avers that she gave notice to the defendants of
her disability and claimand submtted proof of |loss to them but
t hat defendants refused to pay her the benefits to which she is
entitled under the policy. (Conplaint, {s30-32). M | nazi k al so
allegedly failed to advise plaintiff that MONY would “frivol ously
and capriciously deny sound nedi cal evidence of total Disability,
woul d not honor its obligations under the policy w thout any
sound basis in order to deny benefits by conducting a perfunctory
review of [Warner’s] claimand a priori denying it w thout
reasonabl e cause.” (Pl’'s Conplaint, f33). Al of these actions,
plaintiff alleges, operated to breach defendants’ “contractual
undertaki ngs” with her. (Conplaint, 134).

Agai nst this background of alleged facts, Defendant argues

that the joinder of the agency defendant is fraudulent due to the



fact that the policy was i ssued by MONY al one and therefore no
privity of contract exists between the agency defendant and
plaintiff.* Wiile privity may not ultimtely be shown to exist,
we cannot definitively find based only upon the nmaterials now
before us that there is no reasonable basis in fact or colorable
ground supporting the claimagainst MInazik, or no rea
intention in good faith to prosecute the action against the

agency defendant or seek a joint judgnent. See, e.q.: Electron

Energy Corp. v. Short, 408 Pa. Super. 563, 597 A 2d 175 (1991);

CGCeneral State Authority v. Coleman Cable & Wre Co. , 27

Pa.Cnwl th. 385, 365 A.2d 1347 (1976) (both outlining el enents
needed to state cause of action for breach of contract under
Pennsyl vania law). W thus cannot find that defendant has net
its burden of show ng that the sole reason for plaintiff’s
inclusion of MInazik as a defendant in this suit was fraudul ent

and to defeat diversity jurisdiction. Batoff, supra, at 851

Accordingly, we are conpelled to grant plaintiff’s notion(s) for
r emand.

An appropriate order foll ows.

! By Stipulation of the parties, Defendant MONY/ Marci ano
Associ ates was dism ssed as a party fromthis case with prejudice
on January 28, 1998. Accordingly, all future references to the
“agency defendant” in this Menorandum are to Defendant M J.

M | nazi k & Associ at es.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ELLI CE WARNER : CVIL ACTI ON
VS. :
NO. 97-5332

THE MJTUAL LI FE | NSURANCE
COVPANY OF NEW YORK, ET. AL.

ORDER

AND NOW this day of March, 1998, upon
consideration of Plaintiff’s Mdtion and Suppl emental Mtion to
Remand this case to state court, it is hereby ORDERED that the
Motions are GRANTED for the reasons set forth in the preceding
Menor andum and this case is hereby REMANDED to the Court of

Conmon Pl eas of Phil adel phia County.

BY THE COURT:

J. CURTIS JOYNER, J.



