IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

GARY W GUESNT and : ClVIL ACTI ON
LI SA GUESNT, :
Plaintiffs,

V.

WESTERN PACI FI C MJTUAL
| NSURANCE COWVPANY,
Def endant ,

V.

RESHETAR GROUP, INC., et al.,
Third Party
Def endant s,

V.
REDI CONCRETE COVPANY,
Fourth Party
Def endant
V.

RAHN S CONSTRUCTI ON
MATERI ALS CO., | NC.,

Fifth Party :
Def endant : NO. 97-4704
Newconer, J. Mar ch , 1998

MEMORANDUM

Presently before the Court are defendant Western
Paci fic Mutual Insurance Conpany's Motion for Partial Sunmary
Judgnent and plaintiffs’ response thereto. For the reasons that
follow, said Motion wll be granted in part and denied in part.
A Backgr ound

This is a case involving a new y-constructed house
purchased by plaintiffs, Gary and Lisa Guenst, which was covered
by a ten-year limted honme warranty. Defendant Western Pacific

Mut ual | nsurance Conpany (“WPM C’) is the insurer which



underwote plaintiff’s limted warranty policy through its agent,
Resi dential Warranty Corporation (“RAC’). Plaintiffs allege that
| arge cracks began to formin the foundation walls of their
house, and that these fractures constitute major structural
defects for which they are covered under their warranty policy.
Eventually plaintiffs and RAC, as an agent of defendant,
proceeded to arbitration, and on August 14, 1996, the arbitrator
found that three of plaintiffs’ clainms were not valid but that
plaintiff’s claimthat the rear back wall was broken and t hat
this constituted a major structural defect affecting the
integrity of the entire house was valid. Accordingly the
arbitrator ordered that the condition be repaired within ninety
days after plaintiffs accepted the award and RAC acknow edged it.
After the award was accepted and acknow edged, however,
plaintiffs and defendant could not agree on the appropriate
repairs. Caught in an inpasse, plaintiffs instituted the present
action on three counts: confirmation of the arbitration award, a
bad faith clai munder 42 Pa. Cons. Stat. Ann. 8 8371, and a claim
under the Pennsyl vania Unfair Trade Practices and Consumer
Protection Law (“PUTPCPL”). Defendant al so asserted a
count ercl ai m

Upon notion, this Court confirmed and entered judgnent
on the award of the arbitrator and di sm ssed defendants’
counterclaim leaving for trial the follow ng i ssues or clains:
(1) a determnation as to what repairs will constitute

i npl enentation of the arbitration award; (2) the bad faith claim



and (3) the unfair trade practices claim Thereafter defendant
WM C filed an inpl eader conplaint against Reshetar G oup, Inc.
(“Reshetar”), the builder of plaintiffs’ home on a contractual

i ndemrmi fication provision. Reshetar then inpleaded Redi Concrete
Conpany (“Redi”), the subcontractor who laid the concrete for
plaintiffs’ foundation walls, on a warranty theory. Redi then

i npl eaded Rahn’s Material Conpany, Inc. (“Rahn’s”), the supplier
of the concrete, also on a warranty theory. Thus at this
juncture four distinct actions exist in this case.

Def endant WPM C now noves for partial sunmary judgnent,
seeking judgnent in its favor as to plaintiffs’ denands for
repair of any other part of the house aside fromthe rear
foundation wall, as well as judgnment in its favor as to
plaintiffs’ bad faith and unfair trade practices clai ms.

Def endant asserts that the only issue that should remain for
trial is the nature and scope of repairs to the rear foundation
wal | .  The Court deals with each argunent in turn.

B. Summary Judgnent St andard

A reviewing court may enter sunmary judgnent where
there are no genuine issues as to any material fact and one party
is entitled to judgnent as a matter of law. \White v.

Westi nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |ight nost favorable to
the non-noving party. 1d. "The inquiry is whether the evidence
presents a sufficient disagreenment to require subm ssion to the

jury or whether it is so one sided that one party nust, as a



matter of |law, prevail over the other." Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 249 (1986). |In deciding the notion

for summary judgnent, it is not the function of the Court to
deci de di sputed questions of fact, but only to determ ne whether
genui ne issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

materi al fact. Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Gir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who must go
beyond its pl eadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showing that there is a genuine issue for trial.
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it must "nake a show ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. CI.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Cr. 1987) (quoting Celotex, 477 U. S. at 322).
Summary judgnment nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el enent essential to that party's case, and on which that party

will bear the burden of proof at trial."” \Wite, 862 F.2d at 59

(quoting Celotex, 477 U. S. at 322).



C. Di scussi on

1. Scope of the Arbitrati on Award

To begin, the Court notes that the arbitrati on award at
issue in this case has been confirned, and judgnent has been
entered on it. Thus both parties, the Guensts and WM C, are
bound by this judgnent. As such, there no | onger renmains any
i ssue as to whether the condition specified in the award
constitutes a major structural defect. The award definitively
finds that the claim“rear back wall broken; major structural
defect affecting integrity of entire house; of basenment” is
valid. Thus it is established as fact for purposes of this suit
bet ween the Guensts and WPM C that the condition of the rear back
wal |l is a major structural defect which is covered under WM C s
home warranty. Also, as the Court has dism ssed WM C' s
counterclaim there no | onger remains any issue as to the
applicability or enforceability of the warranty policy as between
the parties. Thus what remains as an issue for trial disposition
is the nature and nethod of repairs that are necessary to correct
this major structural defect as purposed by the arbitration
awar d.

In view of this background, defendant WPM C argues in
the instant Motion that plaintiffs’ demands for repairs to any
portion of the house, other than the rear foundation wall,
exceeds the scope of the arbitration award. WM C al so ar gues
that plaintiffs’ demands for a conplete foundation replacenent is

unf ounded because the plaintiffs’ own conpressive strength tests



establish that the foundation satisfies the applicable building
code requirenents. Defendant thus noves for summary judgment on
these issues. Plaintiffs respond that the arbitrati on award
contenpl ates nore than the rear foundation wall because the award
states that the condition of that wall affects the integrity of
the entire house. Plaintiffs also argue that WM C s warranty
covers additional damage caused by a nmmjor structural defect.
After careful consideration of the arbitration award,
the Court determnes that the “major structural defect” referred
toin the award, for which the plaintiffs are covered pursuant to
the home warranty, is limted to the rear foundation wall. Thus
the award itself contenplates repairs to the rear foundation wall
only. The award reveals that the arbitrator rejected as invalid
plaintiffs’ claimthat the garage side basenent wall was broken.
The arbitrator definitively found that the condition of the
garage side basenent wall did not constitute a “major structura
defect” under the terns of the warranty agreenent. Thus to
construe the award as contenplating repairs to all the walls is
to ignore a direct finding of the arbitrator. Although it may be
true, as plaintiffs argue, that to limt the scope of the award
to one wall in effect precludes plaintiffs fromseeking a full
remedy for the alleged defects in their honme, the Court notes
that just as defendant WAM C is bound to the arbitrati on and
cannot assert defenses which should have been raised at the
arbitration, likewi se plaintiffs cannot expect to raise clains

that were not litigated at the arbitration. As the Court has



previously stated, the award does not limt repairs to certain
causes and not to others; thus plaintiffs are not precluded from
presenting evidence as to the alleged reasons for the defective
condition of the wall--which appear to be nmanifold. However,
plaintiffs are bound by the scope of the arbitration award--the
award on which they chose to sue--and cannot now seek to expand
the award to cover all four walls when the explicit |anguage of
the award limts the “major structural defect” to the rear
basenent wal | .

The anal ysis does not end at this point, however. As
plaintiffs point out, the warranty policy between WPM C, t hrough
its agent RWC, and the plaintiffs includes the follow ng
provi sion under the sub-heading “WIC s Responsibility And
Purchaser’s Rights: Years Three Through Ten”:

If [a] Major Structural Defect (as defined in Section B

of this Agreenent) arises in your home during years

three through ten of this Agreenent, WPIC, at its sole
option, wll repair or replace, or pay you the
reasonabl e cost of repairing or replacing, the
defective item |imted to such actions necessary to
restore | oad-bearing capacity to the | oad-bearing
conponents of the honme and to repair those el enents of
the home damaged by the Major Structural Defect which
make the honme unsafe or unlivable.

(Def.’s Mot. for Summ J. at Exh. 5, p.2.)

As previously noted, it is established as fact for purposes of

this action between the Guensts and WPM C, that the condition of

the rear basenent wall constitutes a “mgjor structural defect.”

Thus no nention need be nade as to any “l| oad-bearing capacity” or

“l oad- beari ng conponent” limtations, nor the “unsafe or

unl i vabl e” proviso, as such qualifications are only reiterations

7



of the definition of a “major structural defect” as found in
Section B of the warranty agreement ' and as the condition of the
rear foundation wall has al ready been found to constitute a major
structural defect. As the Court interprets the above provision
then, straightforward as it is, WMC, at its option, can choose
either to repair or replace, or pay the cost of repairing or

repl acing, the major structural defect--in this case the rear
foundation wall. This obligation on the part of WM C is
limted, under this provision, to such actions as are necessary
to (1) correct the major structural defect and (2) repair those
el enents of the home damaged by the mmjor structural defect. 1In
ot her words, WWM C is obligated to correct both the ngjor
structural defect--the defective rear foundation wall--as well as
any el ements of the house that were damaged by the defective
condition of the rear foundation wall. Accordingly, under the
warranty, if it is found that the condition of the rear
foundation wall caused danage to the other three walls, then
WM C is obligated to repair those other walls as well. However,
if the condition of the rear wall is found not to have caused
damage to the other three walls, and instead if any defect
therein arose i ndependent of or sinultaneously with the defect in

the rear wall, then WWM C is not obligated to repair those walls

! “Mnjor structural defect” is defined therein as follows:
“Only actual physical damage to the foll ow ng specified | oad-
beari ng segnents of the hone, caused by a failure of such segnents
whi ch affects their | oad-bearing functions to the degree that the
honme becones unsafe or unlivable: . . . bearing walls and
partitions . . . and foundation systens and footings.”

8



under the arbitration award and the warranty agreenent at this
juncture. Instead, plaintiffs would presumably be forced to
pursue yet another action to enforce the warranty agreenment as to
the other three walls.

The Court finds, however, that plaintiffs have failed
to create a genuine issue of material fact as to whether the
defective condition of the rear foundation wall “damaged” the
other three walls. Although plaintiffs point the Court to
numer ous expert reports, the Court cannot, try as it mght, find
therein any opinion or statenent that can be construed as
faulting the rear wall for the defective condition of the rest of
the foundation. Plaintiffs sunmarily state that “[a]ll of
plaintiffs’ experts have concluded that the entire foundation of
the home has been affected by the inward defl ection of the rear
wall.” (Pl.”s Resp. at p.9.) However, plaintiffs are unable to
point the Court to any specific such statenent, nor have
plaintiffs attenpted systenmatically to deduce fromany of the
expert reports such an opinion. All the plaintiffs experts
reports appear to agree that the foundation of plaintiffs’ home
suffers severe structural/engi neering defects which require
radi cal repair/replacenent nmeasures, but the Court cannot find in
any of the same reports an opinion that the rear wall caused
resulting damage to the other walls. Accordingly defendant’s
Motion is granted to the extent that, as to Count | of their
Conplaint, plaintiffs will be limted in the scope of their

recovery to the rear foundation wall only.



Wth regard to the issue of conpressive strength of the
foundati on concrete, however, the Court finds that a genuine
i ssue of material fact exists. Wile defendant WPM C
persuasi vely argues that even the plaintiffs’ experts’ tests
reveal a conpressive strength that neets the BOCA requirenent of
bei ng within 85% of 2500 psi, WM C fails to consider or refute
the test results of KW Contractors. This issue appearing to
involve a battle of the experts, it is appropriately reserved for
the jury. The Court reiterates that the arbitrati on award does
not restrict the cause of the defective rear wall to certain
reasons and not to others. Thus plaintiffs, as well as
defendants, are free to and will no doubt do battle over what
structural / engi neering reasons caused the defective condition of
the rear wall and what repairs are therefore necessitated by this
condi ti on.

Finally, the Court notes that although plaintiffs are
hereby barred from seeking relief for all four walls of their
foundation in this action brought under the arbitrati on award,
the Court notes that plaintiffs are not barred from pursuing
their bad faith claim-as hereinafter addressed--with respect to
these remaining walls. The Court notes, and i ndeed, WPM C woul d
be hard-pressed to deny, that WPM C has had notice of plaintiffs’
addi tional clainms under the warranty agreenent for repair to the
remai ni ng foundation walls since at | east June 11, 1997 when
plaintiffs’ attorney so informed RAC. As reveal ed by the instant

| aw suit, defendant has not provided coverage to plaintiffs on

10



these remaining walls, and in fact pursuant to this Mtion has
succeeded in preventing plaintiffs fromrecovering on the
remai ning three walls under the arbitration award. Thus
plaintiffs are entitled to pursue their bad faith claimas to
these denials as well.

2. Plaintiffs’ Bad Faith d aim

Def endant WPM C al so noves for sunmary judgnent on
Count Il of plaintiffs’ Conplaint which asserts a bad faith claim
under 42 Pa. Cons. Stat. Ann. 8§ 8371. Section 8371 provides as

foll ows:

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court nay take all of the
foll owi ng actions:

(1) Award interest on the anount of the claimfromthe
date the claimwas nade by the insured in an anount
equal to the prine rate of interest plus 3%

(2) Award punitive damages agai nst the insurer

(3) Assess court costs and attorney fees against the

i nsurer.

42 Pa. Cons. Stat. Ann. 8 8371. The purpose of the statute is to
provide a statutory renedy to insureds for an insurer’s bad faith

deni al of coverage. General Acc. Ins. Co. v. Federal Kenper Ins.

Co., 682 A 2d 819, 822 (Pa. Super. C. 1996). It has been held
t hat al t hough the statute only enables “the court” to award
danmages, interest, costs, and fees, the Seventh Anendnent
entitles a party to a jury trial as to the issues of bad faith

and punitive danmages. Younis Brothers & Co., Inc. v. Cigna

Worldwide Ins. Co., 882 F. Supp. 1468, 1476 (E.D. Pa. 1994). In

order to succeed on a bad faith claim plaintiffs nust prove by

cl ear and convincing evidence both of the follow ng elenments: (1)

11



that the insurer |acked a reasonabl e basis for denying the
benefits, and (2) that the insurer knew or recklessly disregarded

its |lack of reasonabl e basis. Klinger v. State Farm Mut. Auto.

Ins. Co., 115 F.3d 230, 233 (3d Gr. 1997); Terletsky v.

Prudential Property & Cas. Ins. Co., 649 680, 688 (Pa. Super. C

1994). The Court notes, furthernore, that the Third G rcuit has
explicitly rejected a third requirenment that an insurer mnust have
been notivated by an inproper purpose such as ill will or self-

interest. See Klinger, 115 F.3d at 233-34.

G ven the above standard, the Court is anply satisfied
that the instant case presents nunerous issues of material fact
that nust be reserved for the jury. WM C argues that its
refusal to inplenent plaintiffs’ proposed repairs in lieu of its
own does not constitute bad faith, and that the quality of its
investigation into the plaintiffs’ claimprecludes a finding of
bad faith. Wile perhaps WM C s experts’ testinony as to the
adequacy of WPM C s proposed nethod of repair will be strong
evi dence that WPM C had a reasonabl e basis for refusing to
i mpl enment the plaintiffs proposed repairs, neverthel ess
plaintiffs’ have pointed to other evidence fromwhich a jury
could find that, fromthe begi nning, WM C did not have a
reasonabl e basis for rejecting plaintiffs’ clains and for
offering a repair at the cost of $2,480.00. In particular, a
jury could find that RWC s initial inspection was cursory in
light of the technical engineering criteria--whether a | oad-

beari ng segnent of the home was failing--used to determ ne the

12



deni al or grant of benefits, and that therefore the decision to
deny benefits was w thout reasonable basis. Accordingly, the
Court finds that it cannot rule as a matter of law that a
reasonabl e fact-finder could not find by clear and convinci ng

evi dence that WWM C acted in bad faith. |In fact the Court,
construing the facts in a light nost favorable to plaintiffs, the
non- nmovi ng party, can see anpl e evidence from which a reasonabl e
jury could find that WM C acted in bad faith toward the Guensts.
Thus the Court reserves for the jury plaintiffs’ bad faith claim

3. Plaintiffs’ Unfair Trade Practices O aim

Finally, defendant WPM C noves for summary judgnment on
Count Il of plaintiffs’ Conplaint, which asserts a cl ai munder
t he Pennsyl vania Unfair Trade Practices and Consuner Protection
Law (“UTPCPL”), 13 Pa. Cons. Stat. Ann. 8§ 201-1 et seq. Section
201-9.2 of the statute gives a private right of action to “[a]ny
person who purchases or | eases goods or services primarily for
personal, famly or househol d purposes and thereby suffers any
ascertai nabl e | oss of noney or property, real or personal, as a
result of the use or enploynment by any person of a method, act or
practice declared unlawful by section 3 of this act.” 13 Pa.
Cons. Stat. Ann. 8 201-9.2. Recovery is limted to actual
damages, although a court in its discretion can award treble
damages, as well as costs and attorney’s fees. Section 3
decl ares as unl awful any “unfair methods of conpetition” or
“unfair or deceptive acts or practices.” Wile the UTPCPL has

been held to apply with respect to insurance contracts, “only

13



mal f easance, the inproper performance of a contractual
obligation, raises a cause of action under the [UTPCPL], and an
insurer’s nere refusal to pay a claimwhich constitutes

nonf easance, the failure to performa contractual duty, is not

acti onabl e. Horowitz v. Federal Kenper Life Assur. Co., 57 F.3d

300, 307 (3d Gir. 1995).

Def endant argues that plaintiffs’ allegations anmount
only to nonfeasance and that therefore plaintiffs’ claim nust
fail. Although the distinction between “inproper perfornance”
and “failure to perfornf appears somewhat technical, the Court is
satisfied that plaintiffs’ evidence makes a sufficient show ng of
mal f easance, or inproper perfornmance under the hone warranty
policy, to survive a notion for summary judgnent. Plaintiffs
point to the uncontested fact that in wangling over the warranty
policy, WM C offered a repair to the rear foundation wall at a
cost of $2,480.00. Plaintiffs' experts reports tend to show that
this sumis grossly inadequate. A jury could infer from such
evi dence that WM C s offer under the warranty was unfair and
even deceptive and in violation of the UTPCPL. Furthernore, the
manner in which WPM C has handl ed plaintiffs’ clainms under the
warranty can al so be construed by a jury to constitute unfair and
deceptive practices barred by the act. In particular, the
deposition testinony of Daniel Forcier persuades the Court that a
reasonabl e jury could conclude that WPM C deceptively tried to
force upon the Guensts a repair solution not tailored to the

needs of their honme and in contravention of the terns of the

14



warranty that required WM C to repair or replace, or pay the
reasonabl e cost of repairing or replacing, a major structural
defect. Because such an act can be deened viol ative of the
UTPCPL, and because the Court finds that the instant case does
not involve a sinple refusal to pay a claim but rather facts
whi ch can be construed to constitute inproper performance of a
contractual duty, the Court denies WM C s notion as to Count 111
of plaintiffs’ Conplaint.
D. Concl usi on

In conclusion, defendant's Motion for Sunmmary Judgnent
will be granted in part and denied in part for the aforenentioned
reasons.

An appropriate Order foll ows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

GARY W GUESNT and : ClVIL ACTI ON
LI SA GUESNT, :
Plaintiffs,

V.

WESTERN PACI FI C MJTUAL
| NSURANCE COWVPANY,
Def endant ,

V.

RESHETAR GROUP, INC., et al.,
Third Party
Def endant s,

V.

REDI CONCRETE COVPANY,
Fourth Party
Def endant

V.

RAHN S CONSTRUCTI ON
MATERI ALS CO., | NC.,

Fifth Party :

Def endant : NO. 97-4704
ORDER

AND NOW this day of March, 1998, upon

consi deration of defendant Western Pacific Mitual Insurance
Conpany's Mdtion for Partial Summary Judgnent, and plaintiffs’
response thereto, and consistent with the foregoi ng Menorandum
it is hereby ORDERED that said Mdtion is GRANTED in part and
DENIED in part. It is further ORDERED as foll ows:

(1) The Motion is granted in part and denied in part
as to Count | of plaintiffs’ Conplaint. Defendant’s Mdtion is
granted to the extent that plaintiffs’ case under Count | of

their Conpl aint, seeking enforcenment of the arbitration award,

S



hereby limted to the rear foundation wall only. The Mtion is

17



denied to the extent that the issue of conpressive strength
remains for trial disposition.

(2) The Motion is denied as to Count Il of plaintiffs’
Conmplaint. Plaintiffs’ bad faith claimwll go to the jury.

(3) The Motion is denied as to Count I11 of
plaintiffs’ Conplaint. Plaintiffs’ unfair trade practices claim
will also go to the jury.

AND I'T I'S SO ORDERED.

Cl arence C. Newconer, J.
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