IN THE UNI TED STATES DI STRI CT COURT
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CASI LDA L. QUACI ARI : ClVIL ACTION
V. :
ALLSTATE | NSURANCE COVPANY : NO. 97-2028

VEMORANDUM AND ORDER

Anita B. Brody, J. Mar ch 1998

Plaintiff Casilda Quaciari (“plaintiff”) brought this
action against Allstate Insurance Conpany (“Allstate”) under
Pennsyl vania’s insurance bad faith statute, 42 Pa.C. S. A 88371,
based on Allstate’s handling of her underinsured notorist (“U M)
claimafter a Decenber 1992 autonobile accident. The heart of
plaintiff’s bad faith claimis that Allstate took conflicting
positions regarding plaintiff’s role in causing the accident:
when Al | state sought subrogation for the property damage claim
submtted by plaintiff’s father (the owner of the car and the
policyholder), Allstate asserted that the other driver was solely
responsi ble for the accident; when plaintiff submtted a UM
claim Allstate took the position that plaintiff was responsible
for the accident. At the close of discovery, defendant noved for
summary judgnent, asserting that, as a matter of law, Allstate’'s
reversal of position could not be evidence of bad faith, and that

plaintiff had otherw se failed to present clear and convincing



evidence of bad faith in the handling of her claim Plaintiff
argued in response that Allstate’s contradi ctory positions
regarding plaintiff’s responsibility for the accident, along with
ot her actions taken by Allstate before the claimwas eventually
resol ved, create genuine issues of material fact regarding the
reasonabl eness of Allstate’s conduct, sufficient to preclude
summary judgnent. On January 27, 1998, | heard oral argunment on
Allstate’s notion.' After reviewing the record in this case, the
argunents of the parties and the relevant case |law, | concl ude,
for the reasons expl ained below, that plaintiff has failed to
produce clear and convincing evidence fromwhich a jury could
reasonably conclude that Allstate | acked a reasonabl e basis for
its actions in handling her UMclaim | wll therefore grant

Al l state’s notion for summary judgnent.

| . Background

The following facts are either not in dispute or are
presented in the light nost favorable to the plaintiff, the non-
moving party.? On Decenber 8, 1992, plaintiff Casilda Quaciar

was driving a car owmed by her father, Donenico Quaciari, when

! In plaintiff's response to the notion for sunmary

judgnent, plaintiff asserted, via affidavit, that nore discovery
was needed before the notion could be decided. At oral argunent,
counsel for both parties stipulated that the record was conpl ete.

2 Alstate did not include a Statenent of Undi sputed Facts
as part of its notion for summary judgnent, nor did plaintiff
submt a Counterstatenent. The facts are taken fromthe parties’
answers to requests for adm ssions and exhibits attached to the
summary judgnent pl eadi ngs.



she was involved in an autonobile accident with another car
driven by Robert Wease. M. Quaciari was insured by defendant
Al l state, and Wease was insured by Nationw de | nsurance Conpany
(“Nationwde”). Plaintiff was a naned insured on her father’s
policy.

After the accident, M. Quaciari submtted a property
damages claimto Allstate. On January 27, 1993, Allstate sent
M. Quaciari a check for $3771.00, representing the value of M.
Quaciari’s claimless his $500 deductible. Allstate then pursued
its subrogation rights against Nationw de, and the clai mwas
submtted to arbitration. |In contention papers filed as part of
its subrogation claim Allstate took the position that
Nati onwi de’s insured was solely responsible for the accident.
(Pl.Ex.3-5) The arbitration panel awarded $2974.40 to Allstate,
representing 80 per cent of the claim (Pl.Ex.3-8) Allstate then
rei mbursed M. Quaciari $400, representing 80 per cent of his
$500 deductible. (Pl.Ex.3-9)

On Septenber 26, 1994, plaintiff’s counsel notified
Al'l state that he had received a verbal tender from Nationw de of
Wease's policy limts for personal injury clains ($15,000), and
that plaintiff would be asserting an underinsured notori st
(“U M) claimagainst Allstate for personal injuries arising out
of the accident. (Pl.Ex. 3-10) In a letter dated Novenber 28,
1994, Allstate authorized plaintiff to settle with Nationw de for
the policy limts and stated that it would arrange an i ndependent

medi cal exami nation of plaintiff after it received all
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out st andi ng nedi cal docunentation. (Pl.Ex. 3-14) Plaintiff’s
counsel forwarded nedical records to Allstate on Cctober 19,
1994, January 4, 1995 and March 21, 1995. (PI.Ex.3-12,16,19) On
January 17, 1995, plaintiff demanded that the U M cl ai m be
submtted to arbitration. (Pl.Ex.3-17) On March 22, 1995,
Al'l state requested plaintiff’s authorization to rel ease “al
records in this matter”, including Nationwde's third party claim
file. (PI.Ex.3-20) By letter dated May 1, 1995, plaintiff’s
counsel notified Allstate that plaintiff would provide any
records requested, but that plaintiff was not required to sign a
bl anket aut horization for nedical records. (Pl .Ex. 3-22)
Arbitration of the UMclaimwas first schedul ed for
Sept enber 26, 1995. (PI.Ex.3-23) Plaintiff’'s statenent under
oath was taken on June 26, 1995. (Pl.Ex.3-24) Plaintiff’s
i ndependent nedi cal exam nation was first schedul ed for August
17, 1995, but was reschedul ed for August 30, 1995 at plaintiff’s
request. (Pl.Ex.3-28) On Septenber 25, 1995, Allstate offered to
settle plaintiff’s UMclaimfor $7500.00. The letter making the
offer stated that the anmpbunt was based on “the facts surroundi ng
t he negligence of your client per se and damages el enments to
whi ch your cleint [sic] is entitled.” (Def.Ex.31) Plaintiff
rejected the offer, and did not make a witten settl enent demand.
A diary entry of a phone conversation between plaintiff’s counsel
and an Allstate representative indicates that plaintiff’s counsel
said “he would not settle... he was |ooking for at least in the

range of six figures.” (Def.Ex.F) On Novenber 11, 1995, the UM
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claimwas heard by the arbitration panel. Counsel for Allstate
made the follow ng statenent to the panel:

She entered the intersection on a
yel l ow wi t hout | ooking either to
the right or to the left. And that
is negligent.
And that is the cause, | suggest to
t he panel, of this accident. She
had a duty, at |east on a yellow
light, to | ook both ways and to
assure that the intersection was
cl ear.
She failed to | ook either way and
as a result thereof this accident
occurred.

Pl . Ex. 11.

The panel awarded plaintiff $55,6000.00 on her UMclaim On
Decenber 6, 1995, Allstate mailed a check in the amobunt of
$55, 000. 00, along with a Receipt, Release and Trust Agreenent, to
plaintiff’s counsel. (Pl.Ex.3-33,34) Plaintiff deposited the
check and returned an executed Trust Agreenent. Plaintiff did
not sign the Rel ease. (Pl.Ex. 3-35)

On February 21, 1997, plaintiff filed this action in
the Court of Common Pl eas for Phil adel phia County, all eging,

inter alia, that Allstate inproperly refused to pronptly settle

the UMclaimafter seeking 100 per cent subrogation on the
property danmage claim that Allstate inproperly forced plaintiff
to arbitrate her UMclaim that Allstate inproperly del ayed
meki ng an offer to plaintiff to settle her UMclaim and that

Al l state inproperly conditioned paynent of the arbitration award
to plaintiff on her signing a rel ease which was not required by

the policy. The conplaint sought conpensatory damages, pre-



judgnent interest, punitive damages, and attorney fees and costs
under 42 Pa.C S. A 88371. Allstate renoved the case to this

court, asserting jurisdiction under 28 U. S.C. § 1332.

1. Discussion
A. Standard for Summary Judgnent

Rul e 56(c) of the Federal Rules of C vil Procedure
provi des that sunmary judgnent is appropriate if "the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P.

56(c); see also Celotex Corp. v. Catrett, 477 U. S. 317, 322-23

(1986). The party noving for summary judgnent "bears the initia
responsibility of informng the district court of the basis for
its notion, and identifying those portions of 'the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,' which it believes
denonstrate the absence of a genuine issue of material fact."
Celotex, 477 U. S. at 323.

Once the noving party has filed a properly supported
notion, the burden shifts to the nonnoving party to "set forth
specific facts showng that there is a genuine issue for trial."
Fed. R Cv. P. 56(e). The nonnoving party "may not rest upon
the nere allegations or denials of the [nonnoving] party's

pl eadi ng," i1d., but nust support its response with affidavits,



depositions, answers to interrogatories, or adm ssions on file.

See Celotex, 477 U S. at 324; Schoch v. First Fidelity

Bancor poration, 912 F.2d 654, 657 (3d Cr. 1990).

To determ ne whether summary judgnent is appropriate, |
nmust det erm ne whet her any genui ne i ssue of material fact exists.
An issue is "material" only if the dispute "mght affect the

out cone of the suit under the governing law. " See Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986). An issue is

"genuine" only "if the evidence is such that a reasonable jury
could return a verdict for the nonnoving party.” 1d. Thus, ny
inquiry at the summary judgnment stage is only the "threshold
inquiry of determ ning whether there is the need for a trial,"
that is, "whether the evidence presents a sufficient disagreenent
to require subm ssion to a jury or whether it is so one-sided
that one party nust prevail as a matter of law." Anderson , 477
U S at 250-52.

I n cases brought under Pennsylvania's bad faith
statute, 42 Pa.C S. A 88371, a plaintiff nust show, by clear and
convi nci ng evidence, that the insurer |acked a reasonable basis
for its denial of a claim and that it knew of, or recklessly

di sregarded, the |lack of a reasonable basis. Terletsky v.

Prudential Property & Casualty Insurance Co., 437 Pa. Super. 108,

125 (1994).° The fact that plaintiff’s burden at trial is higher

3 Conversely, although defendant’s burden at summary

judgnent is to show a |lack of sufficient evidence to go to a
jury, since plaintiff’s burden is to show a | ack of reasonabl e
basis for defendant’s handling of the claim defendant nmay al so
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t han preponderance of the evidence neans that plaintiff’s burden
i n opposing summary judgnent is higher as well. Anderson, 477
US at 254 (“... inruling on a notion for sunmary judgnent, the
j udge nust view the evidence presented through the prismof the
substantive evidentiary burden.”). Thus, although | amnot to
wei gh the evidence, | nust consider whether plaintiff has conme
forward wth sufficient facts to neet her substantive evidentiary
burden - in this case, clear and convincing - at trial.

B. Bad faith under 42 Pa.C S. A. 88371

This case arises under 42 Pa.C. S. A 88371, which
provi des that:

In an action arising under an insurance
policy, if the court finds that the insurer
has acted in bad faith toward the insured,
the court may take all the follow ng actions:
(1) award interest on the anmount of the claim
fromthe date the claimwas made by the
insured in an anount equal to the prine rate
of interest plus 3%

(2) Award punitive damages agai nst the

i nsurer.

(3) Assess court costs and attorney fees

agai nst the insurer.?

prevail at sunmary judgnment by affirmatively denonstrating a
reasonabl e basis for its actions.

Bad faith cases are commonly decided at the summary
j udgnent stage, with the court determning, as a natter of |aw,
that the insurer had a reasonable basis for its actions. See,
e.qg.,Jung v. Nationw de, 949 F. Supp.353 (E.D. Pa. 1997); Dearry v.
Li berty Mutual , 1997 W. 129099 (E.D.Pa.); Leo v. State Farm 939
F. Supp. 1186 (E.D. Pa. 1996).

* Al though 88371 refers to a court, plaintiff has a right to
ajury trial on the issue of punitive damages, if the action is
heard in federal court. Younis Bros. & Co., Inc. v. Ggna
Worl dwi de I nsurance Co., 882 F.Supp. 1468 (E. D.Pa. 1994). dCains
for pre-judgnment interest and attorney fees, on the other hand,
do not inplicate a right to trial by jury. Id.

8



As already noted, to succeed on a claimfor bad faith
under 88371, the insured nust establish the insurer’s bad faith

by clear and convincing evidence. Polselli v. Nationw de Mitual

Fire I nsurance Conpany, 23 F.3d 747, 750 (3d Cr. 1994), citing

Cowden v. Aetna Casualty and Surety Co., 389 Pa. 459 (1957). Bad

faith is defined as “any frivol ous or unfounded refusal to pay
proceeds of a policy; it is not necessary that such refusal be
fraudul ent. For purposes of an action against an insurer for
failure to pay a claim such conduct inports a di shonest purpose
and neans a breach of a known duty (i.e., good faith and fair
dealing), through sonme notive of self-interest or ill wll; nere
negl i gence or bad judgnent is not bad faith.” Terletsky, 437
Pa. Super. at 125. A plaintiff nmust prove that an insurer did
not have a reasonable basis for denying a claim and that the

i nsurer knew or recklessly disregarded the | ack of reasonable

basis. Klinger v. State Farm 115 F.3d 230 (3d Cr. 1997),

citing Terl etsky.

Al t hough plaintiff asserted several grounds for her bad
faith claimin her conplaint, her brief in opposition to the
nmotion for sunmmary judgnent, as well as oral argunent, were
addressed al nost exclusively to the issue of Allstate’ s reversal

of position.® Plaintiff argued that once Allstate took a

> At oral argunent, the follow ng exchange took place:
THE COURT: Let ne just ask you a question,
M. Curran. This [Allstate’s reversal of
position] is the sole issue basically. the
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position as to how the accident occurred, it was bad faith for it
|l ater to adopt a conflicting position.?®

Def endant’ s undi sputed evidence is the foll ow ng: that
plaintiff reported no wage loss; that plaintiff’s initial nedical
records indicated that her injuries were resolved; that a panel
of arbitrators found plaintiff 20 per cent responsible for the

accident; that plaintiff demanded in January 1995 that the claim

ot her allegations of bad faith, |I assune that
you' re not seriously contending as a basis of
bad faith.

MR. CURRAN. But for this part of the claim
Your Honor, | don’t think we would have
brought this case.

Transcript of oral argunent, January 27, 1998, at 27-28.

Plaintiff’s counsel went on to argue that the evidence in support
of the other allegations of bad faith, i.e., the delay in making
an offer and the attenpt to have plaintiff sign a general

rel ease, was sufficient to preclude sumary judgnent.

® Plaintiff did not argue that Allstate was judicially
estopped fromcontesting its liability at the U Marbitration.
The doctrine of judicial estoppel “precludes a party from
assumng a position in a |legal proceeding that contradicts or is
i nconsistent wwth a previously asserted position.” Delgrosso v.
Spang and Co., 903 F.2d 234, 241 (3d Cir.), cert. denied, 498
U S 967 (1990). The court nmakes a two-part inquiry - 1) whether
the party’s present position is inconsistent wwth a position
previously asserted, and 2) whether the party asserted either or
bot h inconsistent positions in bad faith. Ryan Operations G P.
v. Santiam M dwest Lunber Co., 81 F.3d 355, 361 (3d Gr. 1996). A
party need not obtain a benefit fromthe inconsistency in order
for judicial estoppel to apply, but application of the rule is
especially appropriate where the party bei ng estopped benefitted
fromits original position. Koppers v. Certain Underwiters at
Ll oyds, 1998 W. 81635 *3 (WD.Pa.), citing Ryan. Since the terns
of the Inter-Conpany Arbitration Agreenent permt the parties to
take inconsistent positions in arbitrating different aspects of a
case, the doctrine appears to have no rel evance to deciding the
bad faith claimat issue, even if plaintiff had presented
evi dence showi ng that the arbitrations should be consi dered
“l egal proceedi ngs”.
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be submtted to arbitration, before Allstate had received all of
plaintiff’ s nmedical records; that plaintiff was out of the
country for several nonths in 1994 and in 1995, necessitating the
post ponenent of her I ME and sworn statenents; that plaintiff did
not submt full nmedical records to Allstate until March 1995;
that Allstate nade an offer to plaintiff within two weeks of
receiving her | ME report and sworn statenent, and acknow edged
that its offer was based in part on plaintiff’s role in causing
the accident; that plaintiff never nade a settlenent demand of
| ess than “six figures”, that Allstate did not prevent plaintiff
from cashing the check even though plaintiff refused to sign the
rel ease; that |ess than el even nonths el apsed fromthe tine that
plaintiff demanded arbitration until plaintiff cashed the check
The evidence that plaintiff has produced is the
followng: that Allstate argued to the arbitration panel hearing
the subrogation claimthat plaintiff was without fault in causing
the accident; that the panel concluded that the other driver was
80 per cent responsible for the accident’; that plaintiff
provi ded sone nedical records to Allstate as early as Qctober
1994, and all records by March 1995; that the | ME ordered by
Al l state did not dispute the findings of plaintiff’s doctors;

that Allstate made its first offer of settlenment in Septenber

" The arbitration decision is a one-page docunent. Under
t he heading “Findings” is the statenent: “Applicant sustained
burden of proof.” Under “award amount” is the figure $2974. 40;
under that line are the words “award percentage: 80% . Exhibit
3, Plaintiff’s Reply to the Defendant’s Mdtion for Summary
Judgnent .
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1995; that its offer was $47,500 dollars | ess than what was
eventual ly awarded by the arbitrator; that Allstate argued to the
panel arbitrating the U Mclaimthat plaintiff was entirely at
fault for the accident; that Allstate attenpted, unsuccessfully,
to have plaintiff sign a general release (which was not required
by the policy) as a condition of receiving the check.
Considering the evidence in the |ight nost favorable to
plaintiff, and considering plaintiff’s heightened evidentiary
burden at trial, | conclude that she has failed to adduce
sufficient evidence fromwhich a reasonable jury could concl ude
that Allstate | acked a reasonable basis for its handling of her
UMclaim As discussed below, Allstate’s reversal of position
onits own, is insufficient to establish bad faith. The nature
of plaintiff’s injuries, the inconclusiveness of both the police
report and the arbitration award on the issue of liability, al
provi ded a reasonable basis for Allstate to require further
information, in the formof nedical reports, an I ME and a sworn
statenent, before it could place a value on plaintiff’'s claim
The tinme delay in resolving the claimseens equally attributable
to both plaintiff and defendant; even if all delay were
attributable to Allstate, it would not, w thout nore, be

sufficient to establish bad faith.?

8 1t was plaintiff, not Allstate, who demanded that the
claimbe submtted to arbitration; the demand was nade before
plaintiff had given all relevant nedical records to Al state.
Additionally, there is no evidence in the record regarding
plaintiff’s out-of pocket expenses during the pendency of her U M
claim and therefore no basis on which to assess the
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Nor is the discrepancy between Allstate’'s offer and the
arbitration award evidence of bad faith, as plaintiff has offered
no evidence tending to show that she nade a demand, or that she
was willing to settle, for a figure close to the arbitration
award, or indeed for any figure, before the arbitration. The
only evidence of plaintiff's demand was a notation by Allstate’s
adjuster that plaintiff was demanding “six figures”. As Allstate
points out, “six figures” is as far renoved fromthe ultimte
award of $55,000 as is Allstate’'s offer of $7500. Finally,
plaintiff has not offered any evidence that she was harned by
Al l state’s proffer of a release along with the award check;
plaintiff cashed the check and did not sign the rel ease. |
therefore conclude that Allstate’s handling of plaintiff's UM
cl aimwas reasonable as a matter of |aw

The issue of Allstate’s reversal of position regarding
plaintiffs’ responsibility for the accident is not dispositive of
the bad faith issue. Inits brief in support of its notion for
summary judgnent, and at oral argunent, Allstate contended that
plaintiff’ s estoppel argunent (i.e., that Allstate was estopped
fromascribing fault to plaintiff after it took the position that
the other driver was at fault in the subrogation proceeding) is

| egal |y wrong, because the Nationw de Inter-Conpany Arbitration

reasonabl eness of Allstate’s conduct in requiring an I ME and a
sworn statenent before making an offer. See, e.qg., Leo, 939

F. Supp. at 1191 (insurer’s requiring an | ME and sworn statenent
was reasonable as a matter of |aw where record indicated that
plaintiff had been fully conpensated for out-of pocket |osses
before U Mclaimwas filed).
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Agreenent governing arbitrations of insurance clains provides
that a given arbitration decision is

not res judicata with respect to the sane or
simlar issues in compani on cases or any

ot her claimbetween the arbitrating
conpanies. It is conclusive only of the
controversy of the claimsubmtted to the
panel and has no legal or noral effect on any
other claimor suit arising out of the sane
transaction or occurrence.

Def. Mem at 7-8, quoting Rule 15 of Arbitration Forum Inc.’s
Nati onwi de I nter-Conpany Arbitration Agreenent, Rules and
Regul ati ons.

Al l state relies on this |language for its position that it was

| egal |y proper and reasonable for it to contest liability at the

U Marbitration. See al so, Muse v. Cernmmk, 630 A 2d 891, 893

(Pa. Super. 1993)(relying on simlar |anguage in an arbitration
agreement to permt a party to relitigate liability).

Plaintiff argued in response that, since a subrogee
possesses no greater rights than its insured, and stands in their
shoes, then Allstate nust have been advancing plaintiff’s
interest when it sought subrogation. Since the subrogation
arbitration produced a finding of 80%liability of the other
driver, Allstate nust have been advancing its own interest, not
plaintiff’s, when it later contested liability on the UM claim
(PI.Mem at 8) Plaintiff argued that whether or not the

subrogation decision is res judicata in a subsequent proceedi ng

is irrelevant to the issue of whether Allstate’s conduct anpunted
to bad faith.

Both parties m sapprehend the significance of the
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subrogation arbitration to the resolution of this bad faith
claim Wth or without Allstate’s change in position, and with
or without the |language in the Inter-Conpany Arbitration
Agreenent, the only relevant issue is whether Allstate had a
reasonabl e basis for its actions, and if it did not, whether it
knew of or recklessly disregarded its | ack of reasonabl e basis.

Plaintiff's argunent fails for several reasons. As an
initial matter, plaintiff has not cone forward with evidence of
harmflowing fromAl|Istate' s change in position.® Plaintiff
seens to argue that it was the act of challenging plaintiff at
the UMarbitration, i.e., cross-exam ning her about whether she
| ooked both ways before entering the intersection on a yellow
[ight, and arguing to the panel that plaintiff was responsible,
which forns the basis for her bad faith claim Plaintiff,
however, has offered no evidence tending to show that the anpunt
awarded by the arbitrators woul d have been greater but for
Al'l state’ s conduct.

Nor can plaintiff argue that Allstate is guilty of bad
faith sinply for contesting the UMclaim or for taking it to
arbitration. Presumably, the arbitration provisionis in the
policy precisely because insurance conpani es and their insureds
often cannot agree on liability and/or damages in a UMclaim
The | anguage of the Inter-Conpany Arbitration Agreenent nerely

recogni zes the reality that in resolving different clains arising

® Harmis an essential elenent of a bad faith claim

See,
e.qg., Builders Square, Inc. v. Saraco, 1997 W. 3205 *7(E. D. Pa.).
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out of a single accident, the parties may have different facts at
their disposal, and may appropriately be advancing different
interests. The | anguage of the agreenent, coupled with its
interpretation in Miuse, also provided Allstate with the
reasonabl e belief that it was acting permssibly in taking a

different position at the UMarbitration. See, e.q., Terletsky,

437 Pa. Super. at 128-9(not bad faith to chall enge stacking of
policies since | aw on stacking was unclear at the tine).

Finally, to the extent that plaintiff is arguing a
breach of Allstate's fiduciary duty to plaintiff, Allstate’s
fiduciary duty in the subrogation proceeding was to plaintiff’s
father, the policyholder and the owner of the damaged car, not to
plaintiff.® Plaintiff did not produce evidence that Allstate
was under an obligation to bring a subrogation action. See,

e.g., Dearry v. Liberty Miutual , 1997 W. 129099 (E.D.Pa.) (summary

judgnent in favor of insurer on claimthat insurer should not
have settled for 80% subrogation of plaintiff’s property damage
cl aim because insurer had no obligation to pursue subrogation).
The policy covering plaintiff and plaintiff’s father was not nmade
part of the record.

On the other hand, defendant’s argunent also fails
because the fact that it was free, under the terns of the Inter-

Conpany Arbitration Agreenent, to re-litigate the issue of

1 On these facts | would not, however, reach a different
result if the person asserting the property damage cl ai mand the
U Mclai mwere the sane, because the subrogation arbitration does
not neet the test for issue or claimpreclusion. Muse.
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plaintiff’s fault, does not nean that under the cunul ative facts
of a particular case, it could not be bad faith for it to do so.
For instance, if Allstate had sufficient nedical evidence of
plaintiff’s injuries at the tinme she filed her UMclaim along
with an arbitration finding of 0 per cent fault, it my very well
have been bad faith for it to fail to make a pronpt offer of
settlenent, and to assert that plaintiff was 100 per cent at
faul t.

Based on the evidence offered, however, plaintiff has

failed to make a showi ng of bad faith sufficient to preclude

summary judgnent. Conpare, Klinger v. State Farm 115 F.3d 230
(3d Gr. 1997)(affirmng finding of bad faith where insurer’s
attorney failed to communicate with insurer re status of case and
no of fer was nade before arbitration). As stated earlier, |
conclude that Allstate’'s handling of plaintiff’s U M cl ai mwas

reasonable as a matter of | aw.

[11. Oder

AND NOW this day of March 1998, upon
consi deration of defendant Allstate’s notion for summary judgnent
and nmenorandum (docket #11,12), plaintiff’'s response (docket
#14), defendant’s reply (docket #15), and after oral argunent, IT
| S ORDERED THAT defendant’s notion is GRANTED. Judgnent is
entered in favor of defendant Allstate. Each side is to bear its

own costs.
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