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Plaintiff has filed a pro se Conpl aint pursuant to 42
US CA 8 1983 against the North Anerican Treaty Organi zation
(“NATO'). Plaintiff alleges that he was “a nmenber of NATO from
1982 thru [sic] 1985,” when he left mlitary service. Plaintiff
clainms that he “underwent cruel and unfair harassnment” while he
was in the service. Since 1985, he has been subjected to
nunmerous violations of his civil rights by “at |east two nenber
states of the North Atlantic Treaty Organi zation.” Plaintiff
clains that he was deni ed suitable enploynent and housing; his

head was pi cked' and his thoughts and nunblings publicly

aired;” he was erroneously identified as a nenber of the

Republ i can Party; he was “besi eged by ol der wonen;” he was
di scharged fromthe U S. Arny Reserves and was refused a Nationa
Guard position' and he was erroneously identified as being of

Hi spanic or Gernmanic origin and as being biracial and bi sexual.



As relief, plaintiff seeks damages and cessation of the “ongoing
sl ander.”
Wth his Conplaint, plaintiff filed a request for |eave

to proceed in forma pauperis. As it appears he is unable to pay

the cost of commencing this action, |leave to proceed in forma
pauperis will be granted.! However, for the reasons which
follow, the Conplaint wll be dismssed as frivolous pursuant to

28 U.S.C.A. § 1915(e).

'Language in the revised in forma pauperis statute is
uncl ear as to whether individuals who are not prisoners may bring
a case without the paynment of filing fees. Title 28 U S.C. §
1915(a) (1) provides:

Subj ect to subsection (b), any court of the United
States may authorize the commencenent, prosecution or
defense of any sit, action or proceeding, civil or
crimnal, or appeal therein, wthout prepaynent of fees
or security therefor, by a person who submts an
affidavit that includes a statenment of all assets such
pri soner possesses that the person is unable to pay
such fees or give security therefor. Such affidavit
shal|l state the nature of the action, defense or appeal
and the affiant's belief that the person is entitled to
redress.

As the United States Court of Appeals for the Sixth Grcuit has
not ed, the question is whether Congress intended to restrict the
application of the statute to prisoners when it used the phrase

“such prisoner possesses.” Floyd v. United States Postal
Service, 105 F.3d 274, 275 (6th CGr. 1997). After it “revi ewed
the legislative history . . . , applied the basic axions of
statutory interpretation, and used a little common sense,” id. at

275, the Sixth Grcuit concluded that the word “prisoner” in the
phrase was a typographical error and that Congress actually

i ntended the phrase to be “such person possesses.” This Court
agrees and will apply the revised statute to the nonprisoner
l[itigant in this case. See Harrison v. Shapiro, No. 97-2133,
1997 WL 197950 (E.D. Pa. 1997) (reaching same concl usion).
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| . DI SCUSSI ON
A. Legal Standard
The standard under which a district court may di sm ss

an action as frivolous pursuant to 28 U S.C. A 8 1915(e) was

clarified by the Suprene Court in Neitzke v. Wllians, 490 U S

319 (1989). Dism ssal under 8§ 1915(e) is appropriate both when
the action is “based on an indisputable neritless |egal theory”
and when it posits “factual contentions [that] are clearly

basel ess.” 1d. at 327.

B. Indisputably Meritless Legal Theory
In a civil rights action brought pursuant 8§ 1983, the
plaintiff nust allege that a person acting under color of state
| aw deprived himof a right secured by the constitution or

federal |law. See Kost v. Kozakiewicz, 1 F.3d 176, 184 (3d Cr.

1993) (listing elenents of a 8§ 1983 clain). Because Plaintiff
has not alleged that a person acting under color of state |aw has
deprived himof any right, the |egal theory under which plaintiff

brings this action against NATOis “indisputably neritless.”

C. Cearly Basel ess Factual Contentions



In Denton v. Hernandez, 504 U.S. 25, 32-33 (1992), the

Suprenme Court held that the “clearly basel ess” category includes

factual allegations which describe “fanciful,” “fantastic,” or
“del usi onal” scenarios. A conplaint is factually frivolous if
“the facts alleged rise to the level of irrational or wholly

incredible.” 1d.; see, e.q., Savacool v. Federal Aviation

Adm ni stration, No. 92-2318, 1992 W 109016 (E.D. Pa. My 11,

1992) (plaintiff alleged that she was being harassed and

intimdated by aircraft “buzzing” her); Turner v. United States

Navy, 793 F. Supp. 679 (E.D. Va. 1992) (plaintiff alleged that he
had not been conpensated for inventing the Space Shuttle).

In making its 8 1915(e) determ nation, the Court is not
bound to accept without question the truth of Plaintiff's
all egations sinply because they cannot be rebutted by judicially

noti ceable facts. Denton, 504 U S at 32. The in forma pauperis

“statute's instruction that an action may be dismssed if the
court is '"satisfied' that it is frivolous . . . indicates that
frivolousness is a decision entrusted to the discretion of the
court.” 1d. at 32. Dismssal of this lawsuit pursuant to 8§
1915(e) is appropriate because the facts alleged rise to the

| evel of the irrational or wholly incredible.

1. CONCLUSI ON



For reasons stated above, disnissal of this action as
frivolous pursuant to 28 U S.C. A § 1915(e) is appropriate.

An appropriate order follows.
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ORDER
AND NOW this day of March, 1998, upon
consideration of Plaintiff's Conplaint and Motion to Proceed in

forma pauperis, it is hereby ORDERED that:

1. Leave to proceed in forma pauperis is GRANTED; and

2. This action is DISM SSED as frivol ous pursuant to 28
U S . CA 8§ 1915(e), for reasons stated in the acconpanying
Menmor andum

BY THE COURT:

JOHN R PADOVA, J.



