IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN A RADE . COVIL ACTION
V. :

TRANSI TI ON SOFTWARE CORPORATI ON :
and MYLES L. STROHL : NO. 97-5010

VEMORANDUM AND ORDER

HUTTON, J. March 16, 1998

Presently before the Court is the Mtion of Defendants
Transition Software Corporation and Myles L. Strohl to Conpel
Di scovery (Docket No. 7) and Plaintiff John A Rade’s Response
thereto (Docket No. 8). For the foregoing reasons, the Motion is

granted in part and denied in part.

| . BACKGROUND

This is an action for breach of contract and for viol ati ons of
the Securities Exchange Act, 15 U S.C. 8§ 78a et seq. (1994). In
Cct ober 1996, Transition Software Corporation (“TSC') hired John
Rade as its President. Rade served as President from Novenber 1,
1996 until January 14, 1997, when TSC term nated his enpl oynent,
citing frequent absences and failure to produce a business plan.
Rade then sued the conpany, claimng that the term nation was
i nproper and that TSC never gave hi m prom sed stock benefits.

Part of TSC s theory of the case is that Rade, who was absent

fromthe office four out of the ten weeks of his brief enploynent,



was actually working for another conpany at the sane tinme. To
obtain facts to substantiate this, TSC propounded interrogatories
and requests for production of docunents ai med at di scoveri ng what
Rade did with his tinme and whether he had additional sources of
i ncone.

In the present Mdtion to Conpel, TSC conpl ai ns that Rade has
provided insufficient responses to several of its discovery
requests. Specifically, TSC conplains that Rade: (A failed to
provide sufficient answers to Interrogatories No. 14 and 15 from
its First Set of Interrogatories to Plaintiff; (B) failed to
provi de non-redacted copies of docunent s menti oned in
Interrogatories No. 8, 14, and 15 of its First Set of
Interrogatories to Plaintiff, as requested by Request No. 1 of
Def endant s’ Request for the Production of Docunents to Plaintiff;
and (C) failed to provide non-redacted copies of docunents
requested in Requests No. 1-6 of Defendant’s Second Request for

Pr oducti on of Docunents.

A. Responses to Interrogatories 14 and 15

Def endants’ Interrogatory No. 14 asked Rade:

Describe in detail any and all days during
your enploynent with TSC that you were not
physically present in you office at TSC,
including in your description the follow ng:

(a) the date of each absence;

(b) the purpose of such absence (i.e.
vacati on, personal, sick |eave);

(c) whether the Defendants were notified
i n advance of such absence;

(d) the representative(s) of Defendants
who were notified,



(e) the nature of the notification (i.e.
t el ephone call, letter, e-mail); and



(f) all docunents that
absence.

relate to such

Rade objected to this interrogatory as overly broad, unduly

burdensone and harassing. |In part, Rade responded:

As Pr esi dent of Transition Sof t war e

Corporation, M. Rade was not

required to be

physically present in his office on a daily
basis. Mreover, M. Rade spent a good dea
of tinme out of the office tending to business
matters that were within the scope of his job
duties for Transition Software.

of the office is docunented

busi ness diary and journal,

Thi s ti ne out
in M. Rade's

copi es of which

will be supplied in response to Defendants’
Request for Production of Docunents.

Def endants’ Interrogatory No. 15 asked Rade:

Describe in detail the work you perforned in
drafting an operating plan for TSC for the
year 1997 and include in your description:

(a) the nunber of hours you spent
drafting the operating plan, broken down

day by day;

(b) the nature of the work you perforned

each day; and
(c) all docunents that

relate to your

drafting of the operating plan, including

but not limted to al

docunents you

referred to or upon which you relied in
drafting the operating plan, and any
drafts of the operating plan.

Rade agai n objected that the interrogatory was overly broad,

undul y burdensonme and harassing. He then responded that he had

spent many hours reviewi ng a plan provi ded hi mby Karen Strohl and

i n devel oping his own. Rade stated that he had devel oped t he pl an,

entitled “Inconme Statenment Assunptions,

during the Thanksgi vi ng

hol i day of 1996, and that it would be produced to TSC



B. First Request for Production of Docunents

Request No. 1 of TSC s First Request for Production of
Docunents demands “All docunents identified or requested to be
identified in Defendants’s First Set of |Interrogatories to
Plaintiff.” Defendant’s Interrogatory No. 8 asked:

Describe in detail all conmmunications of any
kind, whether witten or oral, nade by
Def endants to Plaintiff regarding the state of
readi ness of the TRANS2000 system and for
each, identify:

(a) the representative(s) of Defendants
who nmade the conmuni cation

(b) the individual (s) present when the
comruni cati on was nade;

(c) when the comrunicati on was nade;
(d) the nature of the comrunication

(i.e. telephone call, letter, e-mail);
(e) the substance of the conmunication;
and

(f) all docunents that relate to each
such conmuni cati on.

In response, Rade listed a nunber of comrunications,
acconpani ed by the requested information. TSC now cl ai ns Rade
failed to provide a copy of a Septenber 13, 1996 letter fromJim
ONeill tohinmself inwhich ONeill represented the conpletion date
for the initial nodules. Rade responds that he produced this
| etter, bates stanped No. 000015-000017.

TSC al so cl ai ns Rade failed to provide docunents requested in
Interrogatories No. 14 and 15. I n response to Interrogatory No.
14, Rade produced a copy of his business journal and diary. TSC
argues that these docunents are illegible and do not provide the

i nformati on about Rade’s day-to-day practices in the requested



detail. In response to Interrogatory No. 15, Rade produced his
“I'ncome Statenent Assunptions,” which he represents to be his

operating plan.

C. Second Request for Production of Docunents

Finally, in its Second Request for Production of Docunents,
TSC dermanded copi es of all of Rade’ s phone, fax, and cel |l ul ar phone
bills, and any ot her recei pts refl ecting phone nunbers Rade di al ed,
for the period between Novenber 1, 1996 and January 15, 1997.
Additionally, TSCdemanded all credit card bills reflecting charges
made during the sane period, and Rade’s 1996 Federal and State
| ncome Tax Returns.

Rade delayed or disputed the production of nuch of these
materials, and ultimately produced i nconpl ete or heavily redacted
versions of the responsive docunents. Inits Mtion, TSC states
t hat Rade produced only a single W2 Form one Anerican Express
Account Statenent reflecting one charge--wth the account bal ance
redacted, and five pages of tel ephone bills in which all but ten of
four hundred calls were redacted. After additional discussions,
Rade subm tted twenty-four pages of his 1996 tax returns, all but
three of which were entirely redacted. TSC objects to Rade's
response as “entirely insufficient as it negates the very purpose
of requesting the docunents: Defendants are unable to review any of
t he docunents because of the arbitrary and al nost conprehensive
redactions nmade by Plaintiff.”

The parties acconpany their notion papers wth nunerous
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letters reflecting their di spute over TSC s di scovery requests, and
the Court is satisfied that TSC has made a good faith effort to
reach an extra-judicial resolution, as required by Federal Rul e of

Cvil Procedure 37(a)(2)(B) and Local Rule of Civil Procedure

26. 1(f).
1. DI SCUSSI ON
The Federal Rules of Civil Procedure provide for |iberal
di scovery. See Hickman v. Taylor, 329 U S. 495, 507 (1947). In
general :

Parties nmay obtain discovery regarding any
matter, not privileged, which is relevant to
the subject matter involved in the pending
action, whether it relates to the claim or
def ense of the party seeking discovery or to
the claim or defense of any other party...
The i nformati on sought need not be admi ssible
at the trial if the information sought appears
reasonably calculated to | ead to t he di scovery
of adm ssi bl e evi dence.
Fed. R Gv. P. 26(b)(1).

Rules 33 and 34 establish the procedure governing
interrogatories and requests for production of docunents, the
subj ects of the present dispute. Rule 33(b)(1) directs that “Each
interrogatory shall be answered separately and fully in witing
under oath, unless it is objected to, in which event the objecting
party shall state the reasons for objection and shall answer to the
extent the interrogatory is not objectionable.” Simlarly, Rule
34(b) requires that a party served with a docunent request either

produce t he requested docunents or el se state a specific objection



for each itemor category objected to. If the party served fails
to respond adequately to either an interrogatory or docunent
request, the serving party may file a notion to conpel under Rule
37(a). See Fed. R CGv. P. 33(b)(5), 34(b), 37(a)(1l)(B). For
purposes of the Federal Rules, “an evasive or inconplete
di scl osure, answer, or response is to be treated as a failure to
di scl ose, answer or respond.” Fed. R CGv. P. 37(a)(3).
Returning to the present discovery dispute, the Court finds
t hat Rade nust disclose everything requested--except the O Neill
letter and I ncone Statenent Assunptions al ready produced--or el se

file for a protective order under Rule 26(c).' See, e.q., First

Ootions of Chicago, Inc. v. Wllenstein, 1994 W 45160, * 3

(E.D. Pa. February 14, 1994).

TSC designed Interrogatories 14 and 15 to determ ne how Rade
used his tinme, and whether he directed his efforts towards
acconplishing the goals of TSC or sone other business venture.
I nterrogatory 14 asks Rade to account specifically for each of his
absences. Interrogatory 15 asks Rade i nformati on about tine spent
in preparing TSC s busi ness plan. Had Rade been enpl oyed wth TSC
for several years, this demand mght have been excessively
burdensone. But Rade worked at TSC for | ess than three nonths and

should be able to accommodate TSC s requests. |If any or all of

! The Court notes that protective orders are available only in the
rarest circunstances. A party desiring a protective order must denonstrate
specifically, through an application the factors enunerated in Pansy v.

Bor ough of Stroudsburg, 23 F.3d 772, 785 (3d G r. 1994) and d ennede Trust Co.
v. Thonpson, 56 F.3d 476, 483 (3d Cir. 1995) that disclosure would work a
clearly defined and serious injury upon him
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this informati on appears i n Rade’ s busi ness journal and di ary, then



conpl i ance should be sinple. If it does not, Rade cannot conpl ain
that TSC s request is duplicative.

TSCis also entitled to all of the docunents it requested in
its First Request for Production of Docunents. The Court is
satisfied that Rade produced the Septenber 13, 1996 |letter
responsive to Interrogatory 8, and that Rade’ s |Incone Assunption
Statenent is the business plan responsive to Interrogatory 15.
However, in the absence of a protective order, TSC is stil
entitled toreceive all other docunents responsive toits requests.

Finally, the Court finds that Rade nust submt unredacted
versions of all of the tel ephone, credit card, and tax docunents
TSCrequests inits Second Request for Production of Docunents. In
t he absence of a protective order, or a valid claimof privilege,
TSCis entitledto all information reasonably calculated toleadto
t he di scovery of adm ssible evidence. TSC needs these records to
determ ne whether Rade was sinultaneously involved in other
busi ness activities. Under the Federal Rules, it is not for Rade
to determ ne what information in these docunents is relevant. |f
Rade w shes to withhold this information, he nust obtain a
protective order.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN A. RADE : ClVIL ACTI ON
V. :
TRANSI TI ON SOFTWARE CORPORATI ON :
and MYLES L. STROHL : NO. 97-5010
ORDER

AND NOW this 16th day of March, 1998, upon consi deration of
t he Moti on of Defendants Transition Software Corporation and Wl es
L. Strohl to Conpel Discovery (Docket No. 7) and Plaintiff John A
Rade’ s Response thereto (Docket No. 8), IT IS HEREBY ORDERED t hat
Def endants' Motion is GRANTED.

| T 1S FURTHER ORDERED that Plaintiff shall

(1) provide nore specific and conplete responses to
Def endant’ s I nterrogatories Nos. 14 and 15 of Defendants’ First Set
of Interrogatories to Plaintiff;

(2) nmake available for inspection or copying, or provide
copies to Defendants, of non-redacted versions of the docunents
that relate to its answers to Interrogatories Nos. 14 and 15, as
requested by Request No. 1 of Defendants’ First Request for
Production of Docunents; and

(3) nmke avail able for inspection or copying, or provide
copies to Defendants, of non-redacted versions of the docunents
requested in Requests Nos. 1-6 of Defendants’ Second Request for

Pr oducti on of Docunents.



| T1S FURTHER ORDERED t hat Pl aintiff shall provide Def endants
with the discovery conpelled by this Oder within fifteen (15)
busi ness days of the date of this Order, or face sanctions provi ded

for in Federal Rule of G vil Procedure 37(b)(2).

BY THE COURT:

HERBERT J. HUTTON, J.



