IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANNI NE P. ASPRI NO, ClVIL ACTI ON
Plaintiff,
NO. 96-7788

| NDEPENDENCE BLUE CROSS/
PENNSYLVANI A BLUE SHI ELD,
Def endant .

VEMORANDUM

Br oderi ck, J. March 3, 1998

On Qctober 16, 1997, after a two day bench trial, this Court
granted judgnent in favor of defendant |ndependence Bl ue
Cross/ Pennsyl vani a Bl ue Shield and against plaintiff Jeannine P.
Asprino as to Count Il of plaintiff's amended conplaint for
retaliatory discharge under 8 510 of ERISA, 29 U S. C. § 1140

(1985). Asprino v. Independence Blue Cross/Pennsylvania Bl ue

Shield, 1997 W. 634522 (E.D. Pa. Cct. 16, 1997). The defendant
has now noved for an award of attorneys fees and costs in the
anmount of $52,395.89. For the reasons set forth bel ow, the Court

wi Il deny the defendant's request for attorneys fees and costs.

BACKGROUND

The plaintiff, M. Asprino, was working as a senior
secretary in the executive offices of defendant Independence Bl ue
Cross/ Pennsyl vania Blue Shield ("IBC') in 1994 when she was

injured in an autonobile accident. After receiving treatnment for



a fractured ul nar bone and di sl ocated el bow, Asprino did not
return to work. She received short termdisability benefits from
| BC for six nonths, and then filed for long termdisability
benefits. She was conditionally approved for long term
disability benefits for one nonth, but inadvertently received
benefits for eight nonths. In May, 1995, IBC s long term
disability carrier informed Asprino of its m stake and demanded
rei mbursenment in the anount of $1,821.40. Asprino appeal ed her
deni al of benefits through the appropriate adm nistrative
procedures but received a final denial in My, 1996.

Asprino then challenged the denial of her long term
disability benefits by filing a conplaint in the Court of Conmon
Pl eas of Phil adel phia County alleging clainms under ERI SA and
state law. Nanmed as defendants were her enployer, |BC, her
enployer's long-termdisability insurance program and the
adm ni strator of the insurance program Just before filing her
| awsuit, Asprino contacted |IBC about returning to work. A human
resources enpl oyee inforned her that her position had been
filled, but that she could "post" for other internal positions
within thirty days. However, soon after she filed her | awsuit
whi ch naned I BC as a defendant, Asprino received notice fromI|BC
that she was termnated inmmediately. In a |letter dated Novenber
8, 1996, IBC explained that its human resources enpl oyee had
erroneously told Asprino that she could apply for internal
positions, and that Asprino should have been term nated in My,

1996 when she exhausted all of her adm nistrative appeals for
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disability benefits.
The defendants renoved Asprino's lawsuit to this Court,
where the plaintiff's state |aw clains were dism ssed as being

preenpted by ERISA. Asprino v. |ndependence Bl ue

Cross/ Pennsyl vania Blue Shield, 1997 W 255675 (E.D. Pa. May 8,

1997). Asprino then anended her conplaint to include two ERI SA
clains: her original claimfor recovery of long termdisability
benefits and a new claimfor retaliatory discharge on the basis
t hat she had been discharged in retaliation for filing her
original conplaint in this action. The matter was sent to
arbitration pursuant to Local Rule 53.2 because the plaintiff was
seeki ng only noney damages in an anount not in excess of
$100, 000, and a trial de novo before this Court was then
requested. Just before trial, however, Asprino dism ssed her
claimfor recovery of benefits as well as all clains against each
def endant except her forner enployer, IBC. By Order dated August
15, 1997, the Court then denied defendant IBC s notion for
summary judgnent and scheduled a non-jury trial on the
plaintiff's claimof retaliatory discharge under 8 510 of ERI SA
The Court held a non-jury trial on Septenber 8 and 9, 1997.
On Cctober 16, 1997, the Court awarded judgnment in favor of
def endant | ndependence Bl ue Cross/Pennsyl vania Bl ue Shield and
against plaintiff Jeannine P. Asprino. As set forth in the
Court's findings of fact and conclusions of |aw on Oct ober 16,
1997, the Court determ ned that Asprino had failed to establish a

prima facie case of retaliatory discharge under 8 510 of ERI SA
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because she had not shown that IBC acted with specific intent to
di scharge her for filing an ERI SA conplaint or for the purpose of
interfering with her rights under ERI SA. Asprino, 1997 W
634522, at *5. The Court further determ ned that even if Asprino
had established a prina facie case of retaliatory discharge, she
had not rebutted IBC s legitimte, nondiscrimnatory reason for
di schargi ng her; nanely, that she had been absent fromwork for
two years despite a finding by IBC s insurance carrier that she
could have returned to work after her accident. Id. at *6.
Asprino presented two lines of evidence at trial in an
attenpt to denonstrate that IBC s articul ated reason for
termnating her was fabricated or pretextual. First, she
i ntroduced her term nation letter which referenced her |awsuit,
contending that the letter showed that IBC had term nated her in
retaliation for filing the lawsuit. Second, Asprino clainmed that
she overheard a conversation on a tel ephone speaker phone in
which IBC s chief executive officer stated that Asprino had been
termnated for filing the lawsuit. At trial, the |IBC executive
testified that he never nmade such a comment. After considering
all of the evidence, the Court determi ned that | BC s expl anation
for termnating the plaintiff was sinply nore credible than Ms.
Asprino's. 1d. at *7. The Court therefore awarded judgnent in
favor of the defendant and against the plaintiff. No appeal was

t aken.

1. DI SCUSSI ON



Def endant | BC has noved for an award of attorneys fees and
costs pursuant to § 502(g)(1) of ERISA 29 U S.C § 1132(g)(1)
(1985). That provision provides that "the court inits
discretion may allow a reasonable attorney's fee and costs of
action to either party.”" 1d. Al though the statute gives no
standards for awardi ng fees and costs, the Third Crcuit has set
forth five factors that nust be considered: (1) the offending
parties' culpability or bad faith; (2) the ability of the
of fending parties to satisfy an award of attorneys' fees; (3) the
deterrent effect of an award of attorneys' fees against the
of fending parties; (4) the benefit conferred on nenbers of the
pension plan as a whole; and (5) the relative nerits of the

parties' position. MPherson v. Enployees' Pension Plan of

Anerican Re-insurance Co., 33 F.3d 253, 254 (3d Cr. 1994)

(citing Usic v. Bethlehem Mnes, 719 F.2d 670, 673 (3d

Cir.1983)). Courts have awarded attorneys fees and costs to
prevail i ng defendants under appropriate circunstances, but fees

and costs are never automatically awarded. 1d.; Monkelis v.

Mobay Chemical, 827 F.2d 935 (3d G r. 1987); Tobin v. Cenera

Electric Co., 1996 W. 730551, No. 95-4003 (E.D. Pa. Dec. 11,

1996), recon. denied, 1998 W 31875 (E.D. Pa. Jan. 27, 1998) (Van

Artsdalen, J.). Upon consideration of the five factors set forth
by the Third Crcuit, the Court will deny the defendant's request

for attorneys fees and costs.

A. Plaintiff's Bad Faith and Cul pability
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The Court nust first consider whether the losing party, in
this case the plaintiff, acted with bad faith or cul pability.

Bad faith or culpability does not necessarily require that the
plaintiff acted with an ulterior notive, only that her pursuit of
the lawsuit is blanmeworthy or censurable. MPherson, 33 F. 3d at
256-57. In the instant case, the Court entered judgnent in favor
of the defendant and against the plaintiff after a two day bench
trial. As set forth in the Court's findings of fact and
conclusions of |law, the weight of the evidence led this Court to
conclude that |1BC had not discharged the plaintiff in retaliation
for her filing a | awsuit agai nst the conpany. The fact that the
plaintiff |ost, however, does not nean that she acted with bad
faith or culpability in pursuing her |awsuit against IBC. As the
Third Crcuit has noted, "[a] party is not cul pable nerely
because it has taken a position that did not prevail in
l[itigation." 1d. at 257.

The plaintiff's termnation |letter having referenced her
[awsuit, it may well be that she believed that |BC di scharged her
inretaliation for filing the lawsuit even if the evidence
presented at trial did not legally support her theory under 8§ 510
of ERI SA. Mdreover, IBC had no clear, witten policy regarding
the hiring or term nation of enployees returning fromdisability
| eave, and the conpany representatives who testified at tria
gave different explanations of how enpl oyees seeking to return
fromdisability | eave were supposed to be treated. Finally, the

fact that the plaintiff dismssed Count | of her conplaint for
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recovery of disability benefits after the arbitration trial
reflects only her strategy for trial de novo, not the |ack of
nmerit of that claimas the defendant contends. Accordingly, the
"bad faith and cul pability" factor wei ghs agai nst an award of

attorneys fees and costs to the defendant.

B. The Losing Party's Ability to Pay

The Court nust next consider the losing party's ability to
satisfy an award of attorneys fees and costs. The plaintiff, M.
Asprino, is the losing party in this action. Defendant IBC s
ability to pay its own attorneys fees and costs is irrel evant.
Tobin, 1996 W. 730551, at *4. However, as sone courts have
recogni zed, a losing plaintiff's inability to satisfy an award is
a sufficient basis in itself for denying a defendant's fee
request. 1d.

In the instant case, Ms. Asprino has not worked in a simlar
payi ng position since |eaving her enploynent as a senior
secretary at IBC. The plaintiff testified at trial that she
wor ks as a hostess several days each week at a Phil adel phia
restaurant and is attending school to becone a court reporter.
Furthernore, in response to the defendant's notion for fees and
costs, the plaintiff's counsel summarized the plaintiff's current
financial condition as follows: M. Asprino has no assets. She
lives at hone with her parents, attending court reporter schoo
five days a week and working as a hostess at ni ght when needed.

She does not own a car or other property. Her checking account

v



has an average bal ance of $50.00, and she has a retirenent
account of about $7,000. Under these circunstances, it is clear
that the plaintiff cannot afford to satisfy even a small award of
attorneys fees and costs. Accordingly, the "losing party's
ability to pay" factor wei ghs against an award of attorneys fees

and costs to the defendant.

C. The Award's Deterrent FEffect

The Court nust al so analyze the deterrent effect of an award
of attorneys fees and costs against the losing party. As
heret of ore di scussed, the Court has determ ned that the
plaintiff's ERISA clains had at | east sone nmerit. Awarding fees
and costs to the defendant in this action would only serve to
deter other meritorious ERI SA suits by plaintiffs, and woul d
therefore be inproper. Accordingly, the "deterrent effect”
factor al so wei ghs against an award of attorneys fees and costs

to the defendant.

D. Benefit to G her Plan Menbers

The fourth factor which the Court nust consider is the
benefit conferred on others by the Court's judgnent. This factor
generally comes into play when the prevailing party is the
plaintiff, although a prevailing defendant may benefit other
ERI SA beneficiaries by clarifying a significant issue of |aw
Tobin, 1996 W. 730551, at *5. |In this action, the Court based

its judgnent on its weighing of the evidence as presented by both
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parties. The defendant's reason for discharging the plaintiff
was nore credible than the plaintiff's theory of unl awf ul

di scharge. No significant areas of ERISA | aw were clarified.
Accordingly, the fourth factor al so wei ghs agai nst an award of

attorneys fees and costs to the defendant.

E. Rel ative Merits of the Parties' Positions

The final factor the Court nust consider is the relative
nmerits of the parties' positions. This factor is closely rel ated
to the first factor above. "As with the first factor, the fact
that the [losing party's] positions have not been sustained does
not alone put the fifth factor in the colum favoring an award."
McPherson, 33 F.3d at 258. Although the plaintiff did not
prevail, her claimthat she was discharged in retaliation for
filing a awsuit nam ng her enployer as a defendant had sone
factual basis. Accordingly, this factor -- |like each of the
previous four -- weighs against an award of attorneys fees and

costs to the defendant.

I 11. CONCLUSI ON

The Court has considered the five factors enunerated by the
Third Crcuit for determ ning whether to award attorneys fees and
costs to the prevailing party under 8 502(g)(1) of ERISA, 29
US C 8 1132(g)(1) (1985). For the foregoing reasons, each of
the factors wei ghs against an award of attorneys fees and costs

to the defendant in this action. Accordingly, the defendant's



notion for attorneys fees and costs will be deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEANNI NE P. ASPRI NO, ClVIL ACTI ON
Plaintiff,
NO. 96-7788

| NDEPENDENCE BLUE CROSS/
PENNSYLVANI A BLUE SHI ELD,
Def endant .

ORDER
AND NOW this 3rd day of March, 1998; upon consi deration of
the defendant's notion for attorneys fees and costs and the
plaintiff's response thereto; and for the reasons set forth in
the Court's Menorandum of this date;
| T 1S ORDERED: The notion of defendant | ndependence Bl ue
Cross/ Pennsyl vania Blue Shield for attorneys fees and costs

(Docunment No. 43) is DEN ED.

RAYMOND J. BRODERI CK, J.



