IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JORDAN BERMAN : ClVIL ACTI ON
V. :
NATI ONSBANK OF DELAWARE, N. A : NO 97-6645

VEMORANDUM ORDER

Presently before the court is plaintiff’s request for
entry of default and default judgnent.

It appears fromthe avernents of plaintiff’s counsel
and the docunentation appended to the request that, although he
failed tinely to file proof or note the date of service with the
Clerk, plaintiff effected service of process on defendant on
Novenber 3, 1997 consistent Fed. R Cv. P. 4(h)(1) and Pa. R
Cv. P. 404(2). See Reichert v. TRW Inc., 561 A 2d 745, 752-53

(Pa. Super. 1989) (affirmng viability of service by certified
mai |l on corporations). Plaintiff avers that defendant regularly
conducts business in the forum It thus appears that the court
has personal jurisdiction in this case. Defendant failed tinely
to appear, answer or otherw se defend in this case. In such

ci rcunstances, an entry of default by the Clerk is ordinarily
appropri ate.

The entry of a default judgnent, however, is another
matter. Before entering a judgnent by default, a court nust
exam ne the conplaint to determ ne whether the plaintiff has
stated a cogni zable claim Such a judgnent may be entered only
for relief to which plaintiff is entitled based upon his factual

all egations. See Wagstaff-El v. Carlton Press Co., 913 F. 2d 56,




57 (2d Gr. 1990); Alan Neuman Productions, Inc. v. Albright, 862

F.2d 1388, 1392 (9th Cr. 1988), cert. denied, 493 U S. 858

(1989); Patray v. Northwest Pub. Inc., 931 F. Supp. 865, 869

(S.D. Ga. 1996); Morales v. Farley, 1996 W 698027, *4 (N.D. II1.

Cct. 30, 1996) (citing cases).

Plaintiff is asking for entry of a judgnent agai nst
def endant in an amount of $3,500 plus $715.25 in attorney fees.
The pertinent allegations in the conplaint are as foll ow

Plaintiff’s address is in Plynouth Meeting, Pa. Wile
traveling in Europe in May 1994, plaintiff purchased unspecified
nmerchandi se froma retail store for $1,974.72 by using a credit
card i ssued by defendant. Plaintiff received a nonthly account
statenment from defendant which reflected an additional charge of
$381. 74 for the cost of shipping this nmerchandise. |n numnerous
tel ephone calls and letters to defendant, plaintiff “contested”
this additional charge. Defendant continued to bill plaintiff
for the $381.74 plus interest. By Novenber 1995, the contested
charge plus accrued interest totaled $1,900. On Decenber 11
1995, plaintiff sued defendant for this amount plus $44 in costs
and obtai ned a default judgrment for $1,944 froma district
justice in Montgonery County. Defendant has refused to credit
plaintiff’s account for the anount of that judgnent and has
continued nonthly to charge interest to his account which now
consists only of the contested shipping charge and interest
accrued thereon. Shortly before this suit was filed in Cctober
1997, the balance on plaintiff’'s credit card statenent had

reached $3, 500.



Plaintiff is now suing for this anount. The court’s
subject matter jurisdiction is predicated solely on the presence
of a federal question. Gven the anobunt in controversy, no other
basis for jurisdiction is apparent. Plaintiff asserts that his
claimarises under 15 U S.C. § 1666.

Plaintiff does not allege that the $1,974.72 expressly
i ncl uded the cost of shipping or that he legitimtely expected
t he nerchandi se to be shipped at no cost.

Plaintiff does not allege that defendant failed tinely
to acknow edge his protest or after reasonable investigation
failed to advise himof the reason it believes the credit card
statenment was correct. See 15 U.S.C. § 1666(a). See also 15
U S.C 8§ 1666(c) (creditor not prohibited from sendi ng account
statenments with di sputed charge plus finance charges).

Plaintiff does not allege where in Europe the
transaction in question occurred, but it clearly was not in

Pennsyl vania or within 100 mles of Plynouth Meeting. See 15

U S C 8 1666i (a). ee also 15 U.S.C. § 1666(e) (failure of
creditor to comply with Act results in forfeiture of right to
col l ect disputed anount and finance charges thereon only up to
$50) .

Plaintiff does not allege that defendant has taken
| egal action to conpel paynent or that plaintiff has been
deprived of any defense available to himagainst a claimfor
paynent shoul d one be asserted.

Plaintiff provides no information about what efforts he

has taken to execute upon his state court judgnent if he believes



it is valid, and offers no explanation of why he should receive a
duplicative amount in the $3,500 judgnment he seeks fromthis
court. In any event, he has not shown actual danages of $3, 500.
Even if he had alleged a failure by defendant tinely to respond
and provide a witten explanation, statutory danages woul d be

limted to $1,000. See 15 U.S.C. § 1640(a)(2)(A); Strange v.

Monogram Credit Card Bank of Georgia, 129 F.3d 943, 946-47 (7th

Cr. 1997).

Under the statutory schene, it is ultimtely for the
creditor to determ ne whether a charge is valid. The statute
does not provide a cause of action to any di sappoi nted obli gor
for noney damages in the anmount of an uncoll ected di sputed
charge. A creditor who conplies with the procedural requirenents
of the Act regarding an alleged billing error has no further
| egal responsibility.

Plaintiff has essentially alleged only that defendant
has not renoved a charge which plaintiff contests. Plaintiff has
made no factual allegation to show a specific violation of
8§ 1666. He is not entitled to the default judgnent he seeks. He
has failed to plead a claimon which relief nmay be granted.
| ndeed, the claimas pled is so insubstantial and i mmaterial that
the presence of subject matter jurisdiction is questionable. See

Kehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d

Cr.), cert. denied, 501 U S 1222 (1991).

The conplaint wll be dismssed. Because plaintiff may
be able in good faith to nmake factual allegations to support a §

1666 claim the court will afford himthirty days to file an



anended conplaint. In so doing, the court does not nean to
suggest that the original conplaint was filed within the one year

statute of [imtations. See 15 U.S.C. § 1640(e); Steinel v.

Trans Union Corp., 1988 W 46247, *3 (E.D. Pa. May 10, 1988)

(l'imtations period runs fromtine creditor breaches duty to
respond to billing conplaint). Any anended conpl ai nt which
asserts a viable claimarising fromthe conduct, transaction or
occurrences which are the subject of the original deficient
conpl ai nt, however, would relate back to the Cctober 1997 filing

date of that conplaint. See Alpern v. UiliCorp United, Inc., 84

F.3d 1525, 1542 (8th G r. 1996); Colbert v. Gty of Philadel phia,

931 F. Supp. 389, 392 (E.D. Pa. 1996); Federal Leasing, Inc. v.

Anperif Corp., 840 F. Supp. 1068, 1072 (D. M. 1993); Bryn Maw

Hosp. v. Coatesville Elec. Supply Co., 776 F. Supp. 181, 186
(E.D. Pa. 1991).

ACCORDI NAY, this day of February, 1998,
consistent with the foregoing, |IT IS HEREBY ORDERED t hat the
plaintiff’s request for default judgnent is DEN ED and the
conplaint in the above action is DI SM SSED w t hout prejudice to
plaintiff to file an anended conplaint within thirty (30) days
setting forth a viable federal claimif such can be done in good

faith.

BY THE COURT:

JAY C. WALDMVAN, J.



