IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALAN & THERESA STERLING H W . CVIL ACTION
V. :

STACK & GALLAGHER, P.C., et al. . NO 97-0297

MEMORANDUM AND ORDER

HUTTON, J. February 25, 1998

Presently before this Court is the Plaintiffs’ Mtion in
Limine to Determine Statute of Limtations Defense (Docket No.
18), the Cross Motion of Defendant Harry C. Citrino, Jr., and
Def endant Harry C. Citrino, Jr., Ltd., for Summary Judgnent

(Docket No. 21), and the parties’ responses thereto.

| . BACKGROUND

The plaintiffs have alleged the follow ng facts. In 1981,
plaintiff Alan Sterling (“Sterling”) was a sixteen-year-old
student at St. M chael’s School for Boys (the “School”). Pls.’
Conpl. § 12. On July 14, 1981, Sterling “was struck in the eye
by a shoe thrown at himby Paul Kanner (*Kanner”), a counselor

at” the school. 1d. As aresult, the plaintiff suffered
extensive injuries. 1d. § 13.

I n August of 1981, Sterling and his nother, Carol Sterling,
“sought the professional services of defendants, Harry C.

Ctrino, Jr., Esquire, Harry C CGtrino, Jr., Esquire, Ltd.,

and Stack and Gal |l agher, P.C., at their . . . offices.” 1d. 11



14, 15. Defendant Harry C. Ctrino (“CGtrino”) explained that he
and Defendant Stack & Gall agher, P.C. (“Stack”) would represent
Sterling in a suit against the School and Kanner. 1d. § 17.
Carol Sterling signed a Contingent Fee Agreenent with the
def endants pursuant to that representation. 1d. § 18.

The defendants filed a suit in the Court of Common Pl eas of
Phi | adel phia County on July 18, 1983. [d. T 20. On January 12,
1984, the case was transferred to the Court of Common Pl eas of
Wom ng County. “During the course of representation
Sterling . . . continually inquired as to the length of tine
whi ch el apsed fromthe tinme of the accident until the tinme the
case proceeded to trial and was constantly assured by [Citrino]

that the case would be comng up for trial shortly.” PlIs.’

Conpl . Y 32.

On August 3, 1993, “a non-jury trial was held before
Honor abl e Brendon J. Vanston, President Judge of the Court of
Common Pl eas of Wom ng County, resulting in an opinion and
verdict in favor of [Sterling] and against [the School] and Pau
Kanner, dated Septenber 20, 1993 in the anmount of $66,000.” |d.
1 24. The School and Kanner “filed an Appeal to the Superior
Court of Pennsylvania which vacated the Judgnent and hel d that
t he cause of action accrued the statute of |imtations period .

and, thus, the claimagai nst defendants was barred by the

applicable statute of limtations.” 1d. | 26; see Sterling v.




St. Mchael’'s Sch. for Boys, 660 A 2d 64 (Pa. Super. C.), cert.
denied, 670 A 2d 142 (Pa. 1995). Sterling' s Petition for
Al | owance of Appeal to the Suprene Court of Pennsylvani a was

deni ed on Decenber 13, 1995. Pls.’ Conpl. | 27; see Sterling v.

St. Mchael’'s Sch. for Boys, 670 A 2d 142 (Pa. 1995).

Sterling and his wfe, Theresa Sterling, (“plaintiffs”)
filed the instant suit on January 14, 1997. In their Conpl aint,
they nane the follow ng parties as defendants: (1) Stack &
Gl l agher, P.C.; (2) Harry C. Gtrino, Jr.; and (3) Harry C
Ctrino, Jr., Ltd. The plaintiffs seek damages for: (1) breach
of contract (Count |I) and (2) negligence (Count 11). On
Septenber 30, 1997, the plaintiffs filed the instant notion in
limne, seeking to preclude the defendants’ statute of
[imtations defense. On Cctober 14, 1997, the defendants
responded with a Cross Mdtion for Summary Judgnent, arguing that
there is no issue of material fact that the defendants are
entitled to a judgnent as a matter of |aw because the statute of

limtations for the plaintiffs’ clains have expired.

1. DI SCUSSI ON

A. Summary Judgnent St andard

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adni ssions on file,
together with the affidavits, if any, show that there is no

genui ne issue as to any material fact and that the noving party
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is entitled to a judgnent as a matter of law" Fed. R CGv. P.
56(c). The party noving for summary judgnment has the initial

burden of showing the basis for its notion. Celotex Corp. v.

Catrett, 477 U. S. 317, 323 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or adm ssions on file
to show that there is a genuine issue for trial. |1d. at 324. A
genui ne issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

When deciding a notion for summary judgnent, a court mnust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N. Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U S. 912 (1993).

Moreover, a court nmay not consider the credibility or weight of
the evidence in deciding a notion for summary judgnent, even if
the quantity of the noving party's evidence far outwei ghs that of
its opponent. 1d. Nonetheless, a party opposing sunmmary

j udgnent nust do nore than rest upon nere all egations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d G r. 1992).
It is appropriate for the court to adjudicate a statute

of limtations defense on a notion for summary judgnment. See,



e.g., Baily v. Lewis, 763 F. Supp. 802, 810 (E.D. Pa.), aff'd,

950 F.2d 721 (3d Gr. 1991); A MD v. Rosen, 621 A 2d 128, 130

(Pa. Super. C. 1993). |Indeed, the Pennsylvania Suprene Court
has stated clearly its support for the defense:

The defense of the statute of limtations is
not a technical defense but substantial and
meritorious. . . . Such statutes are not
only statutes of repose, but they supply the
pl ace of evidence | ost or inpaired by |apse
of time, by raising a presunption, which
renders proof unnecessary. . . ."Statutes of
l[imtations are vital to the welfare of
society and are favored in the law. They are
found and approved in all systens of
enlightened jurisprudence. They pronote
repose by giving security and stability to
human affairs.”

Schmucker v. Naugle, 231 A 2d 121, 123 (Pa. 1967) (quoting United

States v. Oregon Lunber Co., 260 U.S. 290, 299-300 (1922)).

B. Statute of Linmtations

The plaintiffs allege that the defendants’ failure to tinely

file a suit in Sterling s case agai nst Kanner and the School
gives rise to their negligence and breach of contract clains.
The defendants contend that by failing to file the instant action
inatinmely manner, the plaintiffs’ clains are tinme barred by the
Pennsyl vani a statute of limtations.

I n Pennsyl vani a, an action for breach of contract is subject

to a four-year statute of limtations. 42 Pa. Cons. Stat. Ann. 8



5525(8) (Purdon 1981 & Supp. 1997).! A tort action nust be
commenced within two years. 1d. 8 5524(7).2 “In Pennsylvani a,
the occurrence rule is used to determ ne when the statute of
limtations begins to run in a |legal malpractice claim Under
the occurrence rule, the statutory period conmences upon the

happeni ng of the alleged breach of duty.” Robbins & Seventko

O thopedic Surgeons, Inc. v. Ceisenberger, 674 A 2d 244, 246 (Pa.

Super. C. 1996) (citing Bailey v. Tucker, 621 A 2d 108, 115 (Pa.

1993)). “Failure by an attorney to commence a suit within the
statute of limtations period constitutes a breach of duty.”

Home Ins. Co. v. Powell, No.ClV.A 95-6305, 1997 W. 370109, at * 5

(E.D. Pa. June 13, 1997) (citation omtted).

However, the Pennsylvania Suprene Court recognizes an
exception to those statutes, under the “discovery rule”, which
del ays the running of the statute "until the plaintiff knew, or
t hrough the exercise of reasonable diligence should have known,

of the injury and its cause. Ayers v. Mrgan, 397 Pa. 282, 292,

154 A 2d 788, 793 (1959). See also Pocono International Raceway,

| nc. v. Pocono Produce, Inc., 503 Pa. 80, 85, 468 A.2d 468, 471

1. The statute reads: "The follow ng actions and proceedi ngs nmust be
commenced within four years: . . . (8) An action upon a contract, obligation or
liability founded upon a writing not specified in paragraph (7) [covering
negoti abl e or nonnegoti abl e bonds], under seal or otherwi se.” 42 Pa. Cons.
Stat. Ann. § 5525(8).

2. Section 5524(7) reads: "The follow ng actions and proceedi ngs nust be
conmenced within two years: . . . (7) Any other action or proceeding to recover
danages for injury to person or property which is founded on negligent,
intentional, or otherw se tortious conduct or any other action or proceedi ng
soundi ng in trespass, including deceit or fraud." 42 Pa. Cons. Stat. Ann. §
5524(7).
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(21983)." Uland v. Merrell-Dow Pharnms., Inc., 822 F.2d 1268,
1271 (3d Gr. 1987). *“The party seeking to invoke the discovery
rule bears the burden of establishing the inability to know of
the injury despite the exercise of reasonable diligence. Pocono

Int’l Raceway, at 84-85 . . . . The standard of reasonabl e

diligence is objective, not subjective.” Dalrynple v. Brown, 701

A 2d 164, 167 (Pa. 1997).

"There are very few facts which diligence cannot discover,
but there nust be sonme reason to awaken inquiry and direct
diligence in the channel in which it would be successful. This
is what is neant by reasonable diligence.” Uland, 822 F.2d at

1273 (quoting Deener v. Waver, 187 A 215, 217 (Pa. 1936)).

Therefore, if a plaintiff has no reason to investigate, the

statute is tolled.

C. Plaintiffs' dains

In the instant case, there is a genuine issue of materi al
fact concerning the proper date of accrual of the |egal
mal practice action. The alleged breach of duty took place on
July 14, 1983, when the defendants failed to tinely file
Sterling s action against the School and Kanner. “However, it
woul d have been unreasonable to expect [Sterling] to have | earned
of the injury at this time. Therefore, it is proper to utilize

the discovery rule.” Robbins & Seventko Orthopedi c Surgeons,

Inc., 674 A . 2d at 248.



The defendants present two argunents regardi ng the proper
date of accrual under the discovery rule. First, the defendants
claimthat CGtrino informed Sterling that there was a probl em
with the statute of limtations in 1988. Second, the defendants
contend that Ctrino inforned Sterling that the School and Kanner
raised a statute of limtations defense in 1992. Thus, the
def endants argue that the plaintiffs |earned of the injury, and
the statute of limtations started to run, either in 1988 or in

1992.

1. What Plaintiffs Knew, or Should Have Known, in 1988

Under the discovery rule, “the limtations period does not
begin to run until the discovery of the injury is reasonably
possible.” Dalrynple, 701 A 2d at 167. The defendants argue
that discovery of the injury was reasonably possible in or before
1988. Defs.’” Reply at 2. To substantiate their claim the
defendants offer Gtrino' s affidavit, wherein he states that in
1988 he discussed with Sterling the statute of Iimtations
problemin Sterling’ s case against the School and Kanner.
Ctrino Aff. § 4. The defendants argue that the statute of
limtations of the |legal malpractice action started to accrue in
1988, and, thus, the plaintiffs’ conplaint nust be di sm ssed.

In response, Sterling states that Citrino failed to inform
himof the issue. Instead, Sterling clainms that he “had no

knowl edge of any di spute surroundi ng when the incident took place
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or the statute of limtations” in 1988. Sterling Aff. § 3.
Sterling denies that Ctrino gave himany indication that there
was a statute of limtation defense until 1992.

When deciding a notion for summary judgnent, a court mnust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . Big Apple BMN Inc., 974 F.2d at 1363. Mor eover, a

court may not consider the credibility or weight of the evidence
in deciding a notion for sunmmary judgnent, even if the quantity
of the noving party’s evidence far outweighs that of its
opponent. |d. |In the present case, there is a genuine issue of
materi al fact concerning whether it would have been reasonabl e
for Sterling to learn of the alleged breach in 1988. Thus, the

parties’ notions nust both be denied on this issue.

2. What Plaintiffs Knew, or Should Have Known, in 1992

On May 28, 1992, Sterling knew that “a statute of
limtations defense had been raised and denied by a Mtion for
Summary Judgnent” in Sterling’ s suit against the School and
Kanner. Pls.” Mem at 2; Pls.” Reply at 9; Gusoff Dep. at 13-

15.% Assumng that Ctrino never told Sterling in 1988, this

3. The defendants offer the deposition of Gary M Gusoff, Esquire
(“Gusoff”), to substantiate their argunent that the plaintiffs had reason to
know of the statute of limtations problemin 1992. Defs.’ Ans. Ex. A The
plaintiffs hired Gusoff in 1992, because they were frustrated and concerned
that their case against the School and Kanner had al ready taken ni ne years and
had yet to proceed to trial. Pls.” Mem at 2. The defendants informed Gusoff
that a statute of linmtations defense had been raised in a summary judgmnent
nmotion, but that the notion had been denied. Gusoff Dep. at 13. Gusoff was
satisfied with the defendants’ response. 1d. at 13-14.
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woul d be the first time Sterling knew that there was an issue

concerning the filing date. Because the notion had been resol ved

10



in Sterling’s favor, he woul d have had no reason to believe that
t he defendants had breached a duty owed to him

On August 3, 1993, Sterling won a verdict of $66,000. 1d.
at 3. It was not until My 4, 1995, when the Superior Court of
Pennsyl vani a reversed the trial court, that the plaintiff could

have known that he was injured. See Robbins & Seventko

Ot hopedic Surgeons, Inc., 674 A 2d at 248-49 (plaintiffs |earned

of injury arising fromattorney's breach of duty when notified by

IRS); E.J.M v. Archdiocese of Phil adel phia, 622 A 2d 1388, 1394

(Pa. Super . 1993) (date of plaintiff’s know edge of injury and
cause of injury controls duty to reasonably investigate); Garcia

V. Community Legal Servs. Corp., 524 A 2d 980, 986 (Pa. Super C.

1987) (stating that under Pennsylvania |law, an injured client
learns of his attorney’s breach of duty to tinely file upon

di sm ssal, not after appeals are exhausted). Accordingly, if the
plaintiff did not have reason to know of alleged breach in 1988,
the proper date of accrual of the legal nmal practice action is My
4, 1995.

The plaintiffs filed the instant conplaint on January 14,
1997. |If the proper date of accrual was May 4, 1995, neither the
contract claimnor the tort claimis tine barred. However, as
expl ai ned above, there is a genuine issue of material fact
concerning whether GCitrino infornmed the plaintiffs of the all eged

mal practice in 1988, and, if so, whether this provided sufficient
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notice to start the running of the statute of Iimtations. Thus,
the plaintiffs’ Mtion in Limne is denied and the defendants’
Cross-Mdtion for Sunmary Judgnent is denied.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALAN & THERESA STERLING, H W - CVIL ACTION
V.
STACK & GALLAGHER, P.C.. et al. - NO. 97-0297
ORDER

AND NOW this 25th day of February, 1998, wupon
consideration of the Plaintiffs’ Mtion in Limne to Determ ne
Statute of Limtations Defense (Docket No. 18), and the Cross
Motion of Defendant Harry C. Ctrino, Jr., and Defendant Harry C.
Ctrino, Jr., Ltd., for Summary Judgnent (Docket No. 21), IT IS

HEREBY ORDERED t hat the parties Mdtions are DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



