IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY C. TYLER : CVIL ACTI ON

VS.
NO. 97-3353
GEORGE M O NEI LL,
M CHELENI A O NEI LL and
VW M HENDRI CKSQON, | NC

JOYNER, J. February , 1998

VEMORANDUM AND ORDER

Thi s case has been brought before the Court upon notion of
Def endants for dismssal of Plaintiff’'s second anended conpl ai nt.
For the reasons which follow, the notion shall be granted in part
and denied in part.

Fact ual Backagr ound

According to the allegations in plaintiff’s conpl ai nt,
def endant, Wn M Hendrickson, Inc. (“Hendrickson”) is a
Pennsyl vani a corporation engaged in the business of repairing
railway cars with its principal place of business in
Phi | adel phia. 1n 1981, Defendant George O Neill purchased 90% of
the stock of Hendrickson and left his enploynment with General
El ectric to take over the conpany. |In reliance upon O Neill’s
representation that he woul d nmake nore noney investing in
Hendri ckson than he would if he invested in GE, plaintiff
pur chased sone 400 shares or 10% of Hendrickson for $20, 000 at
about the sane tine.

Hendri ckson purportedly grew and by 1988, had sharehol ders’



equity of $927,000. Fromtine to tine, Plaintiff received
di vi dend paynents from Hendri ckson as a return on his investnent
and interest in the conpany. Beginning in the |ate 1980's or
early 1990's, George O Neill told plaintiff that the conpany
woul d be relocating to a new facility which it was building on
land which it was purchasing at 7700 Hol stein Avenue in
Phi | adel phia. Unbeknownst to plaintiff, however, it was George
and M chelenia O Neill who, backed by a guarantee from
Hendri ckson, Inc., financed the purchase of the | and and the
construction of the building and who took title to both the
property and the facility. Thereafter, the O Neills charged and
recei ved from Hendrickson nearly $1 mllion in rent from 1991
t hrough June, 1997.

The conplaint further alleges that in 1997, plaintiff
| earned for the first tine that between 1988 and 1990,
Hendri ckson paid George O Neill substantial bonuses and
consulting fees in excess of $500,000 and that the O Neills
falsely represented M. O Neill to be the conpany’'s sole owner in
| oan applications, inconme tax returns and in filings with the
Bankruptcy Court pursuant to a corporate reorganization so as to
conceal the conpany’s true financial condition from him
Followng M. Tyler’'s relocation to Wilmngton, DE in 1996 to
assune enpl oynent with Hendrickson, he received financi al
statenents reflecting that the total shareholders’ equity had
dropped to $-43,233. Wen plaintiff tried to | earn about the

conpany’ s finances and what caused the reduction in sharehol ders’
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equity, George ONeill termnated him Plaintiff contends that
he believes George O Neill has diverted other funds fromthe
conpany to hinself and that further demand on the conpany or

O Neill for an inspection of the conpany’ s books and records
woul d be futile.

On the basis of these alleged facts, M. Tyler seeks relief
agai nst both George and M chelenia O Neill and Hendrickson, Inc.
for violations of the Racketeer Influenced Corrupt Organizations
Act, 28 U S.C. 81961, et. seq., the Pennsyl vani a Busi ness
Cor poration Law, 15 Pa.C. S. 81508, the Pennsylvania Unfair Trade
Practices and Consumer Protection Statute and the Pennsyl vani a
Wage Paynent and Col | ection Law, breach of fiduciary duty, fraud
and civil conspiracy. Defendants nove to dismss Count | inits
entirety as noot and the remaining counts for failure to state a
cl ai m upon which relief can be granted.

St andards Applicable to 12(b)(6) Mdtions

The rul es governing the pleading of cases in the district
courts are clear. Under Fed.R Cv.P.8(a),

“A pl eading which sets forth a claimfor relief, whether an
original claim counterclaim cross-claim or third-party
claim shall contain (1) a short and plain statenent of the
grounds upon which the court’s jurisdiction depends, unless
the court already has jurisdiction and the claimneeds no
new grounds of jurisdiction to support it, (2) a short and
plain statenent of the claimshow ng that the pleader is
entitled to relief, and (3) a denmand for judgnent for the
relief the pleader seeks. Relief in the alternative or of
several different types nay be demanded.

It is equally clear that the issue of the sufficiency of a

pl eadi ng may be raised by the filing of a notion to dism ss for



failure to state a cl ai mupon which relief can be granted
pursuant to Fed. R Cv.P. 12(b)(6) or through a notion for a nore
definite statenent under Rule 12(e). 1In resolving a Rule
12(b)(6) notion, the court primarily considers the allegations in
the conplaint, although matters of public record, orders, itens
appearing in the record of the case and exhibits attached to the

conpl aint may al so be taken into account. Chester County

Internmediate Unit v. Pennsylvania Blue Shield, 896 F.2d 808, 812

(3rd Gr. 1990). 1In so doing, the court nust accept as true the
facts alleged in the conplaint, together with all reasonable
i nferences that can be drawn therefrom and construe themin the

[ight nost favorable to the plaintiff. Mirkowitz v. Northeast

Land Co., 906 F.2d 100, 103 (3rd G r. 1990); Hough/Lowe

Associates, Inc. v. CLX Realty Co., 760 F.Supp. 1141 (E.D. Pa.

1991). The court’s inquiry is directed to whether the

al l egations constitute a statenent of a claimunder Rule 8(a) and
whet her the plaintiff has a right to any relief based upon the
facts pled. Dismssal under Rule 12(b)(6) for failure to state a
claimis therefore limted to those instances where it is certain
that no relief could be granted under any set of facts that could

be proved. Ransomv. Marazzo, 848 F.2d 398, 401 (3rd GCr. 1988);

Angel astro v. Prudential -Bache Securities,lnc., 764 F.2d 939, 944

(3rd Gir. 1985), cert. denied, 470 U.S. 935 106 S.Ct. 267, 88
L. Ed. 2d 274 (1985).



Di scussi on

A Motion to Dismss Count | as Mot.

Def endants first assert that Plaintiff’s claimfor breach of
t he Pennsyl vani a Busi ness Corporation Law, 15 Pa.C. S. 81508 shoul d
be dism ssed as noot. W cannot agree.

It is clear that under 15 Pa.C. S. 81508(b),

Every sharehol der shall, upon witten verified demand
stating the purpose thereof, have a right to examne in
person or by agent or attorney, during the usual hours for
busi ness for any proper purpose, the share register, books
and records of account, and records of the proceedings of
the incorporators, shareholders and directors and to nake
copies or extracts therefrom A proper purpose shall nean a
pur pose reasonably related to the interest of the person as
a shareholder. |In every instance where an attorney or other
agent is the person who seeks the right of inspection, the
demand shall be acconpanied by a verified power of attorney
or other witing that authorizes the attorney or other agent
to so act on behalf of the shareholder. The demand shall be
directed to the corporation at its registered office in this
Commonweal th or at its principal place of business wherever
si t uat ed.

Authority to institute a | egal proceeding to enforce this
right of inspection is conferred upon a sharehol der (or attorney
or agent acting on behalf of a shareholder) in 81508(c). Prior
to instituting such a proceeding, the shareholder first nust
establish that the purpose for which inspection is sought is
proper and that he or she has conplied with the requirenents in
81508(b) for making an inspection demand. Thereafter, the burden

of proving that the inspection was for an inproper purpose falls

on the corporation. 15 Pa.C. S.81508(c); Goldman v. Trans-United
| ndustries, Inc., 404 Pa. 288, 171 A 2d 788 (1961).




In this case, plaintiff alleges that by letter fromhis
attorney to Defendant O Neill in his capacity as President of Wn
M Hendrickson, Inc. dated April 9, 1997, he nmade a denmand to
i nspect and copy the conpany’s books and records pursuant to 15
Pa.C.S. 81508. (Second Amended Conplaint, Y79 and Exhibit *“A”
thereto). That letter recited the purpose for the inspection as
being “...to determine the rights and liabilities of M. Tyler as
a sharehol der, including, but not limted to, a determ nation of
the assets and liabilities and the incone and expenses of the
Cor poration over the past 10 years..,” and was acconpani ed by a
verified power of attorney executed by M. Tyler. (Second
Amended Conplaint, Exhibit “A”). The Conplaint further avers
that although M. O Neill initially responded that the Conpany
agreed to the inspection, when plaintiff’s accountant and
attorney appeared for the inspection on May 2, 1997, O Neil
refused to permt it. (Second Anended Conplaint, s 80-81, 97).
Al t hough certain records were produced after the conplaint in
this matter was filed, nunerous records have not been produced.
(2d Am Conpl ., 198).

We find these allegations, viewed in the |ight nost
favorable to the plaintiff as the non-novant, to be sufficient to
state a claimfor a violation of Section 1508 of the Business
Cor porations Law, notw thstandi ng the vagueness of plaintiff’s
avernent that “certain records were produced subsequent to the
filing of the conplaint.” As it remains unclear to this Court as

to whether an inspection was permtted of all of those books and
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records of the Conpany which plaintiff requested, Count | of the
second anended conpl ai nt cannot be dism ssed as noot based on the
existing record. Count | shall therefore be permtted to stand.

B. Di sm ssal of Derivative C ains

Def endants next nove to dismss Counts Il through VII for
the reason that clains which involve harmto the corporation nust
be mai ntained by the corporation--not by a sharehol der as an
individual. Wile we would agree that at first blush plaintiff’s
conplaint is confusing, it neverthel ess appears after careful
exam nation that only Counts |l (Breach of Fiduciary Duty), |11
(Fraud) and VIl (G vil Conspiracy) seek to recover damages on
behal f of both the corporation and plaintiff individually, while
the remaining clainms (for violations of the RICO Act, the
Pennsyl vania Unfair Trade Practices and Consuner Protection Act
and the Wage Paynment and Col | ection Law) seemto be asserted by
M. Tyler only in his own behal f.

As a general rule, an action for injury to a corporation
nmust be pursued in the name of the corporation; that an
i ndi vi dual sharehol der or enployee may sustain harmincidental to
the injury to the corporati on does not confer upon him standing

to sue. Jordan v. Fox, Rothschild, OBrien & Frankel , 787

F. Supp. 471, 474 (E.D.Pa. 1992), aff’'d in part, vacated in part
on ot her grounds, 20 F.3d 1250 (3rd Cr. 1994). \Were, however,
an i ndividual stockholder or officer has pled an injury separate
and distinct fromthat suffered by the corporation, such as where

a corporation tortiously conspires with others to cause himharm
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a cause of action arises which belongs to the individual.

Mbffatt Enterprises, Inc. v. Borden, Inc., 807 F.2d 1169, 1176

(3rd Gr. 1986); eds Adjusters, Inc. v. Conputer Sciences Corp.,

818 F.Supp. 120, 121 (E.D.Pa. 1993); Tenp-\Wy Corp. v.

Continental Bank, 139 B.R 299, 316-317 (E. D.Pa. 1992), aff’'d,

981 F.2d 1248 (3rd CGr. 1992). The general test for determ ning
whet her an action asserts a direct or derivative claimis:

If the injury is one to the plaintiff as a stockhol der and
to himindividually, and not to the corporation, as where
the action is based on a contract to which he is a party, or
on a right belonging severally to him or on a fraud
affecting himdirectly, it is an individual action. On the
other hand, if the wong is primarily against the
corporation, the redress for it nust be sought by the
corporation, except where a derivative action by a
stockhol der is allowable, and a stockhol der cannot sue as an
individual. The action is derivative, i.e., in the
corporate right, if the gravanmen of the conplaint is injury
to the corporation, or to the whole body of its stock or
property w thout any severance or distribution anong

i ndi vidual holders, or if it seeks to recover assets for the
corporation or to prevent the dissipation of its assets.

Motl ey Associates, Inc. v. Runbaugh, 104 B.R 683, 686 (E.D. Pa.

1989), citing In Re Penn Central Securities Litigation, 347

F. Supp. 1327 (E.D.Pa. 1972), 13 W Fletcher, Corporations, 85911

(1970); J. Moore, Federal Practice, 823.1.16[1] (2d ed. 1969).

Devised as a suit in equity, the purpose of the derivative
action was to place in the hands of the individual sharehol der a
means to protect the interests of the corporation fromthe
m sf easance and nmal f easance of “faithless directors and

managers.” Kanen v. Kenper Financial Services, Inc., 500 U S

90, 95, 111 S.C. 1711, 1716, 114 L.Ed.2d 152 (1991), quoting
Cohen v. Beneficial Loan Corp., 337 U S. 541, 548, 69 S.C. 1221,
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1226, 93 L.Ed. 1528 (1949). Thus, the derivative formof action
permts an individual shareholder to bring “suit to enforce a
corporate cause of action against officers, directors, and third
parties.” To prevent abuse of this renedy, the courts
established as a precondition to suit that the sharehol der
denonstrate that the corporation itself had refused to proceed
after suitable demand, unless excused by extraordi nary

conditions. 1d., quoting Ross v. Bernhard, 396 U S. 531, 534, 90

S.C. 733, 736, 24 L.Ed.2d 729 (1970).
The pl eading of derivative actions by shareholders is
governed by Fed. R Cv.P. 23.1, which states, in relevant part:

In a derivative action brought by one or nore sharehol ders
or menbers to enforce a right of a corporation or

uni ncor por ated associ ation, the corporation or association
having failed to enforce a right which may properly be
asserted by it, the conplaint shall be verified and shal
allege (1) that the plaintiff was a sharehol der or nenber at
the time of the transaction of which the plaintiff conplains
or that the plaintiff’s share or nmenbership thereafter

devol ved on the plaintiff by operation of |aw, and (2) that
the action is not a collusive one to confer jurisdiction on
a court of the United States which it would not otherw se
have. The conplaint shall also allege with particularity
the efforts, if any, nmade by the plaintiff to obtain the
action the plaintiff desires fromthe directors or
conparabl e authority and, if necessary, fromthe

shar ehol ders or nenbers, and the reasons for the plaintiff’s
failure to obtain the action or for not nmaking the effort.
The derivative action nay not be maintained if it appears
that the plaintiff does not fairly and adequately represent
the interests of the shareholders or nenbers simlarly
situated in enforcing the right of the corporation or
association......

The rule therefore requires a sharehol der derivative
conplaint to allege either that a demand was nade or the reasons

for failing to make the demand. Courts w Il excuse the derivative



shar ehol der fromthe demand requi renent when the allegations show
that the directors upon whom demand woul d be nade are too
involved in the all eged wongdoing to determ ne fairly whet her

the clai mshould be pursued by the corporation. In Re Sunrise

Securities Litigation, 916 F.2d 874, 879, note 5 (3rd G r. 1990).

Because Rule 23.1 gives little dinmension to the requirenents
for demand, state |law of the state of incorporation fills in the

contours of the demand mandate. BTZ, Inc. v. Gove, 803 F. Supp.

1019, 1020 (M D.Pa. 1992). In accord, Kanen v. Kenper Financia

Services, Inc., supra, 111 S.C. at 1716-1717. In this case, Wn

M Hendrickson, Inc. is a Pennsylvania corporation and we are
t herefore conpelled to exam ne the demand futility exception as

codified in the Pennsylvania statute and interpreted by the

Pennsyl vani a courts. See, e.qg.: Garber v. lLego, supra, at 1201
In so doing, we find that Pennsylvania s demand requirenent,
codified at 42 Pa.C. S.81506(a)(2), Pa.R C P., is quite simlar to
Fed. R CGv.P. 23.1 and that it |Iikewi se directs that a derivative
plaintiff nust set forth the efforts nmade to secure enforcenent
by the corporation or simlar entity or the reason for not meking

such efforts.* Traditionally, the Pennsylvania courts have been

! Specifically, Rule 1506 states, in pertinent part:

(a) In an action to enforce a secondary right brought by one
or nmore stockhol ders or nenbers of a corporation or simlar
entity because the corporation or entity refuses or fails to
enforce rights which could have been asserted by it, the
conpl aint shall set forth

(1) that each plaintiff is a stockhol der or owner of an
interest in the corporation or other entity,
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aggressive in enforcing the demand requirenents. In Re

West i nghouse Securities Litigation, 832 F. Supp. 989, 995 (WD. Pa.

1993). Thus under Pennsylvania |law also, the failure to first
demand the corporation to take action will only be excused where
the plaintiff states wth particularity avernents of
participation, self-dealing, bias, bad faith or corrupt notive
such as alleging that a mgjority of the defendant directors are
i nsi ders who have depl eted and m sappropriated corporate assets
for their own personal gain. 1d., at 996, citing, inter alia,

Lewws v. Curtis, 671 F.2d 779 (3rd Cir.), cert. denied, 459 U S.

880, 103 S.Ct. 176, 74 L.Ed.2d 144 (1982); Recchion, Westinghouse
Elec. Corp. v. Kirby, 637 F.Supp. 1309, 1320 (WD. Pa. 1986).

Stated otherw se, “in order to excuse demand under Pennsylvani a
law, the plaintiff nust allege that a majority of the board of
directors engaged in acts that are fraudul ent, not that they

nerely exercised erroneous business judgnent.” Garber, at 1203.

(2) the efforts nade to secure enforcenent by the
corporation or simlar entity or the reason for not
maki ng any such efforts, and

(3) either

(i) that each plaintiff was a stockhol der or owner
of an interest in the corporation or other entity
at the tine of the transaction of which he

conpl ains or that his stock or interest devol ved
upon him by operation of |law froma person who was
a stockhol der or owner at that tinme, or

(ii) that there is a strong prinma facie case in
favor of the claimasserted on behal f of the
corporation and that w thout the action serious
injustice will result.

11



Appl ying the preceding principles to the case at hand, we
first note that the Second Anended Conpl aint alleges the
plaintiff has been a sharehol der in Hendrickson since 1981 and
that this action is not a collusive one to confer jurisdiction on
a US District Court where no such jurisdiction would otherw se
exist. (2d Am Compl., 91s9-10). Plaintiff further avers that
given M. and Ms. O Neill’'s alleged past conduct of fraudul ent
bankruptcy and tax filings, conceal nent of conpany financi al
information and di version of corporate assets and incone to
t hensel ves, further demand that the corporation institute suit
woul d be futile. (2d Am Conpl. s 85-95). W find that these
avernents, viewed in the context of the second anended conpl ai nt
as a whol e and accepting them and all reasonabl e inferences that
can be drawn fromthemas true and in the |ight nost favorable to
plaintiff, are sufficient to satisfy the pleading requirenents of
Fed. R CGv.P. 23.1 and Pa.R C.P. 1506(a). These clains shall
therefore be permtted to stand in their derivative capacity and
def endants’ notion to dism ss these clains is denied.

C. Request for Dism ssal of Plaintiff’s Clains for Breach
of Fiduciary Duty, Fraud and Conspiracy.

Havi ng found that the second anmended conpl aint sufficiently
pl eads facts to excuse the demand requirenents for derivative
actions, we nust next exam ne whether it adequately states causes
of action under the theories of breach of fiduciary duty, fraud
and conspiracy upon which relief may be granted agai nst the

defendants and in favor of Plaintiff Tyler in both his individual
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capacities and in his capacity as mnority sharehol der of
Hendri ckson.

A fiduciary duty arises when the relationship between the
parties is one of trust and confidence such that the party in
whom trust and confidence is reposed nmust act with scrupul ous
fairness and good faith in his dealing with the other and refrain
fromusing his position to the other’s detrinment and his own

advantage. Young v. Kaye, 443 Pa. 335, 279 A 2d 759, 763 (1971).

Fi duci ary duty demands undi vided | oyalty, prohibits conflicts of

interest and its breach is actionable. See, e.q., Maritrans v.

Pepper, Ham lton & Scheetz, 529 Pa. 241, 602 A 2d 1277, 1283

(1992), citing, inter alia, Stockton v. Ford, 52 U S. (11 How.)

232 13 L.Ed. 676 (1850). A business relationship may be the
basis of a confidential relationship if one party surrenders
substantial control over sone portion of his affairs to the

other. Chrysler Credit Corp. v. B.J.M,Jr., Inc., 834 F. Supp.

813, 842 (E.D.Pa. 1993) citing Commonwealth, Dep’t. of

Transportation v. E-Z Parks, 153 Pa.Cmwth. 258, 620 A .2d 712,

717 (1993).

It is axiomatic that in Pennsylvania, as in nost
jurisdictions, officers and directors of a corporation stand in a
fiduciary relation to the corporation and nust discharge the
duties of their position in good faith and with the diligence,
care, and skill which ordinarily prudent persons woul d exercise

under simlar circunstances. In Re All egheny I nternational

Inc., 954 F.2d 167, 180 (3rd Cr. 1992); Enterra Corp. v. SGS
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Associ ates, 600 F. Supp. 678, 684 (E. D. Pa. 1985). The duty of

| oyalty requires that corporate officers devote thenselves to the
corporate affairs with a view to pronote the conmon interests and
not their own; they cannot directly or indirectly, utilize their
position to obtain any personal profit or advantage other than

that enjoyed also by their fellow sharehol ders. In Re Athos

Steel and Alum num Inc., 71 B.R 525, 540 (Bkrtcy. E.D. Pa.

1987). It is therefore the general rule that directors of a
corporation may not seize for their own personal gain a business
opportunity which lies wthin the scope of the corporation’s
activities unless the corporation itself is incapable of taking

advant age of the opportunity. In Re Insulfoans, Inc., 184 B.R

694, 707 (Bkrtcy. WD. Pa. 1994), aff’'d, 104 F.3d 547 (3rd Cr.
1997). Wil e whether sonething constitutes a business
opportunity is a question of fact that is determ ned by reference
to the circunstances surrounding it, a business opportunity
generally is acknow edged as belonging to the corporation if the
corporation is in the sane or related business as is the subject
matter of the opportunity. 1d.

Simlarly under Pennsylvania |law, majority sharehol ders or
group of sharehol ders who conbine to forma majority, are
fiduciaries, and they may not use their voting power to benefit
t hensel ves personally at the expense of the mnority. 1d; In the

Matter of Reading Conpany, 2 B.R 719, 724 (E.D.Pa. 1980);

Provi dent National Bank v. United States, 436 F.Supp. 587, 589

(E.D.Pa. 1977). The test of liability for breach of fiduciary
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duty is whether the officer, director, or sharehol der was

unjustly enriched by their actions. 1n Re Insulfoans, supra, at

708, citing Bailey v. Jacobs, 325 Pa. 187, 189 A 320, 324
(1937).
An enpl oyee, in turn, as an agent of his enployer,is

considered a fiduciary with respect to matters within the scope

of his agency. See: SHV Coal, Inc. v. Continental Grain Co., 376
Pa. Super. 241, 545 A 2d 917, 920-921 (1988), rev’'d on other
grounds, 526 Pa. 489, 587 A 2d 702 (1991).

Fraud, in turn, arises under Pennsylvania |aw where the
following el enents coal esce: (1) a material m srepresentation of
fact, (2) which is false, and (3) made w th know edge of its
falsity, (4) which is intended to induce the receiver to act, and

(5) upon which a party justifiably relies. Mchael v. Shiley,

Inc., 46 F.3d 1316, 1333 (3rd Cr. 1995); Sowell v. Butcher &

Singer, Inc., 926 F.2d 289 (3rd Gr. 1991). Fraud consists of

anything that is calculated to deceive, whether by single act or
conbi nati on or by suppression of truth, or suggestion of what is
fal se, whether it be by direct fal sehood or by innuendo, by
speech or silence, word of nouth, or | ook or gesture. Moser v.

DeSetta, 527 Pa. 157, 589 A 2d 679, 682 (1991). See Also: G bbs

v. Ernst, 538 Pa. 193, 647 A 2d 882 (1994); Cottman Transm SSion

Systens, Inc. v. Melody, 869 F.Supp. 1180, 1186 (E.D.Pa. 1994).

G vil conspiracy occurs where two or nore persons conbi ne or
agree with intent to do an unlawful act or to do an otherw se

| awf ul act by unlawful nmeans. Thonpson Coal Co. v. Pike Coa
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Co., 488 Pa. 198, 412 A 2d 466 (1979); Doe v. Kohn, Nast & G af,

P.C., 862 F.Supp. 1310, 1328 (E.D.Pa. 1994). Malice, i.e.,
intent to injure and a lack of justification, are essential parts

of a civil conspiracy cause of action. Barnasters Bartendi ng

School v. Authentic Bartending School , 931 F. Supp. 377, 386

(E.D.Pa. 1996) citing Rutherfoord v. Presbyterian-University

Hospital , 417 Pa. Super. 316, 333 612 A 2d 500, 508-509 (1992).
General |y under Pennsylvania | aw, a corporation cannot
conspire with itself nor with its officers and agents when they

act solely for the corporation and not on their own behal f. Doe

v. Kohn, Nast & Graf, supra, at 1328. However, a corporation can
conspire with its agents or enployees if the agents or enpl oyees
are acting not for the corporation, but for personal reasons and
one of the parties to the conspiracy is not an agent or enpl oyee

of the corporation. Id., citing Johnston v. Baker, 445 F.2d 424,

426-427 (3rd Cr. 1971). This rule has been liberally construed,
however, so as to allow a civil conspiracy claimto proceed where
agents or enpl oyees act outside of their corporate roles even in

t he absence of a co-conspirator from outside the corporation

Id., citing, inter alia, Denenberg v. Anerican Famly Corp., 566

F. Supp. 1242, 1253 (E.D.Pa. 1983) and O Neill v. ARA Services,

Inc., 457 F.Supp. 182, 188 (E.D.Pa. 1978).

In applying the foregoing to the matter now before us, we
note that the second anended conpl aint avers that since 1981
Def endant George O Neill has been an officer, director and 90%

share owner of Hendrickson, Inc., that Mchelenia ONeill is
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enpl oyed as Hendri ckson’s bookkeeper and manager and as such is
aut hori zed to sign checks on the conpany’ s behalf and that
plaintiff, as mnority shareholder trusted M. ONeill to
honestly and properly manage the conpany’s affairs and to treat
plaintiff fairly. (2d. Am Conpl. {s2, 3, 20, 24). Plaintiff
further avers that in violation of his trust and their respective
fiduciary duties to Hendrickson, Inc., the O Neills usurped the
Conpany’ s opportunity to purchase the | and and buil di ng out of
whi ch the conpany’'s operations are run with the result that they
t ook noney fromthe conpany to pay thenselves nearly $1 mllion
inrent since 1991 and that the O Neills are diverting proceeds
fromthe sale of scrap copper fromthe conpany to thensel ves.
(2d. Am Conpl., fs 40-41, 88-89). Defendants have further
endeavored to keep these dealings fromcomng to plaintiff’s
attention by refusing to provide himw th financial statenents
and ot her information and by concealing plaintiff’s ownership
interest in the conpany by failing to include his nane in |oan
applications, financing docunents and incone tax and bankruptcy
filings. (2d. Am Conpl., s 29-39, 42-60, 63-70,74-81). These
avernents, we find, nore than sufficiently allege a clai magainst
def endants for breach of their fiduciary duties to both M. Tyler
individually and as a mnority sharehol der and to the corporation
itself. Consequently, Defendants’ notion to dismss plaintiff’s
claimfor breach of fiduciary duty is denied.

In |Iike fashion, we conclude that plaintiff has adequately

pl ed cl ai ns upon which relief may be granted for civil conspiracy
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and fraud. Again, the second anended conpl aint alleges that the
def endants conspired with one another and acted in concert in
intentionally m srepresenting the conpany’s financial condition
and/or in failing to informplaintiff of the reduction in
sharehol der’s equity from $927,000 to $-43,233. Plaintiff
further contends that defendants intentionally m srepresented
CGeorge O Neill as the sole owner and sharehol der in Hendrickson
in bankruptcy and tax filings and in financing applications so as
to permt themto purchase the land and building in lieu of the
conpany and thereafter charge the conpany rent. These actions
had the effect of wasting the conpany’ s assets and depleting the
equity in the conpany and the value of plaintiff’s investnent and
def endants purportedly knew that plaintiff would rely on their
conduct in concealing their actions in deciding not to undertake
any efforts to reverse the fraud. (2d. Am Conpl. {s21, 23, 25-
70, 74, 109, 114). Thus, in application of the principles
underlying Rule 12(b)(6), Defendants’ notion to dism ss
plaintiff’'s civil conspiracy and fraud cl ai ns under Pennsylvani a
state | aw nmust be deni ed.

D. D smssal of Plaintiff’s R CO d ai ns.

Def endants next nove to dismss Counts V and VI ? which
endeavor to state clains under Sections 1962(c) and (d) of the

Racket eer Influenced and Corrupt Organizations Act (RICO, 18

2 As Plaintiff’s Second Amended Conpl ai nt nistakenly
proceeds from Count V to Count VIl and contains two Counts
nunbered VI, we shall consider plaintiff’'s claimfor R CO
Conspiracy and Aiding and Abetting as Count VI.
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U S. C 81961, et. seq.

Under 18 U.S.C. 81964(c), the right to conmence a civil suit
and recover treble damages is conferred upon “any person injured
in his business or property by reason of a violation of section
1962." The options for proceedi ng under 81962 are four-fold:
81962(a) makes it unlawful for “any person who has received any
inconme directly or indirectly froma pattern of racketeering
activity®. ..to use or invest that incone” in the acquisition,
establ i shnent or operation of any enterprise affecting or engaged
ininterstate or foreign comerce. Section 1962(b) prohibits

“any person through a pattern of racketeering activity or through

® According to 18 U.S.C. 81961,

(1) “Racketeering activity nmeans (A) any act or threat

i nvol ving nurder, Kkidnaping, ganbling, arson, robbery,

bri bery, extortion, dealing in obscene matter, or dealing in
narcotic or other dangerous drugs, which is chargeabl e under
State | aw and puni shabl e by inprisonnment for nore than one
year; (B) any act which is indictable under any of the
followi ng provisions of title 18, United States
Code:....Section 1341 (relating to mail fraud), section 1343
(relating to wire fraud)....”

(3) “person” includes any individual or entity capabl e of
hol ding a I egal or beneficial interest in property;

(4) “enterprise” includes any individual, partnershinp,
corporation, association, or other |legal entity, and any
uni on or group of individuals associated in fact although
not a legal entity;

(5) “pattern of racketeering activity: requires at |east two
acts of racketeering activity, one of which occurred after
the effective date of this chapter and the | ast of which
occurred within ten years (excluding any period of

i nprisonnent) after the comm ssion of a prior act of
racketeering activity;
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collection of an unlawful debt” fromacquiring or maintaining any
interest in or control of any enterprise “engaged in or affecting
interstate or foreign conmerce.” Under Section 1962(c), it is
not perm ssible for “any person enployed by or associated with
any enterprise [affecting interstate or foreign commerce] to
conduct or participate...in the conduct of such enterprise’ s
affairs through a pattern of racketeering activity or collection
of an unlawful debt.” Finally, Section 1962(d) provides that “it
shall be unlawful for any person to conspire to violate any of

t he provi sions of subsection (a), (b) or (c) of this section.”

See: U S v. Console, 13 F.3d 641, 650 (3rd Gr. 1993).

Naturally, the pleading requirenents differ dependi ng upon
whi ch subsection of 81962 has been invoked to obtain relief. To
state a cause of action under Section 1962(c), it is incunbent
upon a plaintiff to allege: (1) the existence of an enterprise
affecting interstate commerce; (2) that the defendant was
enpl oyed by or associated with the enterprise; (3) that the
def endant participated, either directly or indirectly, in the
conduct of the affairs of the enterprise; and (4) that he or she
partici pated through a pattern of racketeering activity that nust
include the allegation of at |east two racketeering acts.

Sedima, S.P.RL. v. Inrex Co., 473 U S. 479, 496, 105 S. . 3275,

3285, 87 L.Ed.2d 346 (1985); Shearin v. E. F.Hutton Goup, Inc.,

885 F.2d 1162, 1165 (3rd Gr. 1989); Mirrazzo v. Bucks County

Bank and Trust Co., 814 F. Supp. 437, 441 (E.D.Pa. 1993).

However, since 81962(c) requires a finding that the defendant
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“person” conducted or participated in the affairs of an
“enterprise” through a pattern of racketeering activity, the
“person” charged with a violation of 81962(c) nust be separate
and distinct fromthe “enterprise.” Mrazzo, at 441, citing

Britti nghamv. Mobil Corporation, 943 F.2d 297, 300 (3rd Gr.

1991). See Also: Kehr Packages, Inc. v.Fidelcor, Inc., 926 F.2d

1406, 1411 (3rd Gr. 1991).

Simlarly, to plead a “pattern of racketeering activity,” a
plaintiff nust aver not only that the defendant commtted at
| east two acts of prohibited racketeering activity but al so that
the predicate acts are related and that they amount to or pose a

threat of continued crimnal activity. HJ., Inc. v.

Nort hwestern Bell Tel ephone Co., 492 U S. 229, 240, 109 S. Ct

2893, 2900, 106 L.Ed.2d 195 (1989); Kehr Packages, supra, at

1412. Racketeering acts are said to be related if they have the
same or sim/lar purposes, results, participants, victins, or

nmet hods of conm ssion, or otherwise are interrel ated by

di sti ngui shing characteristics and are not isolated events.

Schroeder v. Accleration Life Insurance Co., 972 F.2d 41, 46 (3rd

Cr. 1992), citing HJ., Inc., 492 U S. at 240, 109 S.C. at

2901.

Continuity, on the other hand, has been said to be both a
cl osed and open-ended concept referring either to a closed period
of repeated conduct or to past conduct that by its nature

projects into the future with a threat of repetition. H J.

Inc., 492 U.S. at 241-242, 109 S.Ct. at 2902. Thus, a party

21



alleging a RICO viol ati on may denonstrate continuity over a
cl osed period by proving a series of related predicates extending
over a substantial period of tinme or by denonstrating that a

threat of continuing crimnal activity exists. Id.; Hindes v.

Castle, 937 F.2d 868, 872 (3rd Cir. 1991).
Whet her the predicate acts constitute a threat of continued
racketeering activity depends on the specific facts of each case.

Tabas v. Tabas, 47 F.3d 1280, 1295 (3rd Gr. 1995). Wile

predi cate acts extendi ng over a few weeks or nonths and
threatening no future crimnal conduct do not satisfy this
requi renment, open-ended continuity may be satisfied where it is
shown that the predicates are a regular way of conducting

def endant’ s ongoing legitimate business or of conducting or

participating in an ongoing and legitimte R CO enterprise. H.J.

Inc., 492 U.S. at 243, 109 S.Ct. at 2902; Tabas, at 1295. |In
determ ni ng whether a pattern of racketeering activity has been
established in a given case, it is appropriate to consider: (1)
t he nunber of unlawful acts; (2) the length of tinme over which
the acts were committed; (3) the simlarity of the acts; (4) the
nunber of victins; (5) the nunber of perpetrators; and (6) the

character of the unlawful activity. Tabas, at 1292; Barticheck

v. Fidelity Union Bank/First National State, 832 F.2d 36, 39 (3rd

Cr. 1987).
To plead a clai munder 81962(d), a plaintiff nust allege
that: (1) there was an agreenent to commt the predicate acts of

fraud, and (2) defendants had know edge that those acts were part
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of a pattern of racketeering activity conducted in such a way as

to violate 881962(a), (b) or (c). Martin v. Brown, 758 F. Supp.

313, 319 (WD. Pa. 1990). Any claimunder 81962(d) based on a
conspiracy to violate the other subsections of Section 1962
necessarily nust fail if the substantive clains are thensel ves

defi ci ent. Jiffy Lube International v. Jiffy Lube of

Pennsyl vani a, 848 F. Supp. 569, 583 (E.D.Pa. 1994), citing
Lightning Lube, Inc. v. Wtco Corp., 4 F.3d 1153, 1191 (3rd Cr.

1993) .

In this case, we find that plaintiff has sufficiently pled
the el enents needed to state clains under Sections 1962(c) and
(d) of RICOto withstand defendants’ 12(b)(6) notion. |ndeed,

t he second anended conpl ai nt avers that Hendrickson, Inc. is an
enterprise affecting interstate commerce and that the O Neills
were associated with and participated in Hendrickson's affairs

t hrough a pattern of racketeering activity. (2d. Am Conpl.
s121-122). Paragraphs 123-124 descri be the pattern of
racketeering activity as consisting of “...a schenme and artifice
to defraud the Bank, the Bankruptcy Court and Plaintiff...” by
mai |l ing tax returns and docunents to the bank and bankruptcy
court to obtain a construction |oan, an equi pnment | oan and a
wor ki ng capital |oan, thereby commtting mail and wre fraud.
Wil e these all egations are admttedly conclusory, when read in
the context of the entire conplaint, they are adequate to state a
81962(c) claimgiven the avernents in paragraphs 70, 74-76 and

83-89 that these actions were undertaken to conceal from
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plaintiff the conpany’s true financial condition and the fact
that the O Neills had all egedly nanaged the conpany in such a way
as to pay thenselves nore than $1,500,000 in rent, salaries,
bonuses and ot her paynents and to depl ete the sharehol der’s
equity fromover $900,000 to $-43,000 in an eight-year period.

Li kewi se, inasnmuch as Count VI avers that the O Neills acted
in concert and conspired together to violate Section 1962(c), we
conclude that this Count, too, has pled sufficient facts to state
a claimupon which relief may be granted under Section 1962(d).
Accordi ngly, defendants’ notion to dism ss Counts V and VI shal
be deni ed.

E. Def endants’ Request to Dismss Plaintiff’'s Cains under

t he Pennsylvania Unfair Trade Practices and Consuner
Protection Act.

Def endants have al so noved for the dismssal of Count |V
whi ch endeavors to state a cl ai munder the Pennsylvania Unfair
Trade Practices and Consuner Protection Law, 73 P.S. 8201-1, et.
seq.

The Pennsyl vania Unfair Trade Practices and Consuner
Protection Law (CPL) declares that “[u]nfair nethods of
conpetition and unfair or deceptive acts or practices in the
conduct of any trade or commerce as defined by subcl auses (i)

t hrough (xxi) of clause 2 of this act....are...unlawful...” 73

P.S. 8201-3; Denison v. Kelly, 759 F.Supp. 199, 202 (M D. Pa.

1991). The CPL contenplates as the protected class only those
who purchase goods or services, not those who nay receive a

benefit fromthe purchase. Gemi ni Physical Therapy v. State Farm
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Mut ual Aut onobil e I nsurance Co., 40 F.3d 63, 65 (3rd Gr. 1994).

Under 8201-2(4)(xxi), a seller of goods and services is
prohi bited from engagi ng in any “fraudul ent conduct which creates

the |ikelihood of confusion or msunderstanding.” Schroeder V.

Acceleration Life Ins. Co., supra, at 46; 73 P.S. 88201-

2(4) (xxi), 201-3.

Al t hough never specifically addressed by the Pennsyl vani a
courts, as the holdings of the Mddle and Eastern Districts
evince, the CPL may apply to the providing of brokerage services,

but is not applicable to sales of securities thensel ves. Kl ein

V. Opp, 944 F. Supp. 396, 398 (E.D.Pa. 1996); Denison v. Kelly,
759 F. Supp. 199, 202-203 (MD.Pa. 1991). As plaintiff bases his
CPL cl ai mupon the defendants’ purported “unfair and deceptive
practices of concealing their inproper conduct” [which] has
caused [him to suffer a loss in that the value of his shares is
reduced and at no point avers that defendants’ conduct was
intended to or caused confusion or m sunderstanding as to the
conpany’ s stock, we conclude that he has failed to state a cause
of action under the Act. As a result, Count |V shall be

di sm ssed.

F. Def endants’ Motion for Dismssal of Plaintiff’s Wage
Paynment and Col | ection Law C aim

Finally, Defendants al so seek dism ssal of plaintiff’s claim
under the Pennsyl vania Wage Paynent and Col | ection Law, 43 P.S.
8260. 1, et. seq. as against Mchelenia ONeill and for the reason

that there is no independent basis for jurisdiction over this
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state | aw cause of action. This latter argunent is rejected
outright in light of our denial of the notion for dismssal with
regard to Counts | through I1Il, V, VI and VII

Under 43 P.S. 8260.2a, “enployer” is defined as including
“every person, firm partnership, association, corporation,
receiver or other officer of a court of this Commonweal th and any
agent or officer of any of the above-nentioned cl asses enpl oyi ng
any person in this Commonweal th.” This definition has been
interpreted as requiring, at a mninmum sone indication that the
def endant enpl oyer exercised a policy-making function in the
conpany and/or an active role in the corporation s decision

maki ng process. Mohney v. McClure, 390 Pa. Super. 338, 568 A 2d

682, 686 (1990), citing, inter alia, Bowers v. NETI Technol ogies,

Inc., 690 F.Supp. 349 (1988) and Central Pennsylvania Teansters

Pensi on Fund v. Burten, 634 F. Supp. 128 (E. D.Pa. 1986). See

Al so: Amal ganated Cotton Garnent and Allied I ndustries Fund v.

Dion, 341 Pa. Super. 12, 491 A 2d 123 (1985).

I n application of these principles, we find that while
plaintiff’s second anended conplaint is silent as to the extent
to which Ms. O Neill served a policy-making function in the
conpany, it does aver that, upon information and belief, she is
either an officer or agent of the Conpany. Again reading these
allegations in context wwth the others that M chel enia O Neil
was aware of and conspired with her husband to conceal the
conpany’s financial condition fromplaintiff so as to facilitate

def endants’ receipt of continued rental and other paynents, we
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find there is sufficient indicia that Ms. ONeill is a corporate
deci sion maker to withstand dism ssal of plaintiff’s wage paynent
claimat the pleadings stage. For these reasons, defendants’
notion to dism ss shall be denied in this regard as well.

Concl usi on

For all of the foregoing reasons, defendants’ notion to
dismss is granted in part and denied in part and Count |V of the
plaintiff’'s second anended conplaint is dismssed. An order

foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY C. TYLER : aAViL ACTI ON
VS. :

NO. 97-3353

CGEORGE M O NEI LL,
M CHELENI A O NEI LL and
VW M HENDRI CKSON, | NC.

ORDER

AND NOW this day of February, 1998, upon
consi deration of Defendants’ Mdtion to Dismss Plaintiff’s Second
Amended Conplaint, it is hereby ORDERED that the Mtion is
GRANTED | N PART and DENI ED I N PART and Count |V of the Second
Amended Conplaint is DOSMSSED. In all other regards, the Mtion

i s DENI ED.

BY THE COURT:

J. CURTI'S JOYNER, J.
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