IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN KUNKLER, : CIVIL ACTI ON
Plaintiff, : 97- 4910
V. :
PALKO MANAGEMENT CORP.. t/a
PALKO CONTI NENTAL AND
RI CHARD A. PALKO, i ndividually,

Def endant s.

VEMORANDUM

JOYNER, J. FEBRUARY , 1998

Presently before the Court is Defendants, Pal ko Managenent
Cor poration (“Pal ko”) and Richard A Palko's (“Richard Pal ko"),
Motion to Dismss Plaintiff, John Kunkler’s, Conplaint based on
anong ot her things, inproper venue. For the follow ng reasons,
this Court finds that venue is inproper in the Eastern D strict
of Pennsyl vania. However, we will not dism ss the case; rather
we will transfer this action to the proper venue in the United

States District Court for the District of New Jersey.

BACKGROUND
Plaintiff’'s Conplaint alleges three Counts. Count | is a
claimfor a civil violation of the Racketeer |nfluenced and
Corrupt Organi zations Act (“RICO), 18 U S.C. A 8 1961, et. seq.;
Count Il alleges a Breach of Contract Claim and Count Ill is a
claimfor Fraud. Plaintiff was enployed by defendants as a

sal esperson with a conpensation plan that provided for salary



pl us comm ssion and/or a bonus. Plaintiff alleges that
def endants created a schene whereby they adjusted the accounting
reports fromwhich paynents of comm ssions were generated so that
enpl oyees were not paid comm ssions that were owe and due them
but were rather paid | ower conm ssions based on the fraudul ent
accounting reports. Plaintiff maintains that defendants utilized
both the United States nmails and wires to succeed with this
schene.

Plaintiff and defendants all reside in New Jersey.
Cor porate defendant, Palko, is a New Jersey corporation with its
princi pal place of business in New Jersey, and plaintiff was

hired in New Jersey.

Venue

Def endants argue that Plaintiff’s Conplaint should be
di sm ssed because venue is inproper under the specific venue
provision created by RICO, 18 U S.C. A. 8§ 1965. In response,
plaintiff does not maintain that his claimarose in the Eastern
District of Pennsylvania so as to satisfy the general venue

provision in 28 U.S.C. § 1391(b), * but rather nmaintains that

! The RICO venue provision is not exclusive, but rather

serves to suppl enent the general venue provision in 28 US. C A 8
1391(b). See S.D. Warren Co. v. Engel man, 1988 W. 97661, *4 (E.D.
Pa.). The general venue statute provides, in pertinent part, that
incases where jurisdiction is not based solely on diversity, venue
is proper in “(1) ajudicial district where any defendant resides,
if all defendants reside in the sane State, [or] (2) a judicia
district in which a substantial part of the events or om ssions
giving rise to the claimoccurred . . . .” 28 US.C A 8 1391(hb).
As it has been shown t hat def endants do not reside i n Pennsyl vani a,
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venue is proper in this District under the RI CO provision since
def endants “transact their affairs” in this D strict.
Specifically, plaintiff maintains that some of the comm ssions
for which he was not paid were earned through work performed in
Pennsyl vani a on behal f of defendants and that defendants directed
sonme correspondence related to their fraudul ent schene into
Pennsyl vani a.

Qur Court of Appeals has held that the burden of proof when
i nproper venue is raised properly rests with the novant. Mers v.
Anerican Dental Ass’'n, 695 F.2d 716, 724 (discussing distinction

bet ween proper burden when jurisdiction is challenged as opposed
to venue). Wiere there is nore than one defendant, proper venue

must be shown for each defendant. Private Label, Ltd. v. |noff,

1993 W. 120323, *5 (E.D. Pa.); Bhatla v. Resort Devel opnent

Corp., 1987 W. 28367, *1 (E.D. Pa.). The specific venue
provision in R CO provides, in pertinent part, that venue is
proper in “any district in which [the defendant] resides, is
found, has an agent, or transacts his affairs.” 18 U S.C A 8
1965(a). Under the RICO provision, “a person transacts his
affairs wwthin a particular district when he regularly conducts
busi ness of a substantial and continuous nature w thin that

district.” Shunman v. Conputer Associates International, Inc., 762

F. Supp. 114, 116 (E.D. Pa. 1991)(citations onmtted); see also

inorder for venue to be proper under § 1391(b), a substantial part
of plaintiff’s clai mwould have to arise in Pennsylvania. Neither
party has argued that this venue provision is applicable.



Eastman v. Initial Investnents, Inc., 827 F. Supp. 336, 338 (E. D

Pa. 1993); Bhatla, 1987 W. 28367 at *2. Further, “the RI CO
venue provision requires a show ng that the individual defendant
transacted his affairs on his own behalf and not nerely on behalf

of a corporation.” Shuman, 762 F. Supp. at 116; see also Bhatl a,

1987 W. 28367 at *2.

Def endants admt that the corporate defendant, Pal ko, does
conduct business in the Eastern District of Pennsyl vani a.
However, defendants maintain that the individual defendant,
Robert Pal ko, does not transact affairs on his own behalf in the
Eastern District of Pennsylvania. To support this contention,
def endants have offered the undi sputed affidavit of Richard
Pal ko, which provides that he is a resident of New Jersey, is
registered to vote in New Jersey, works in New Jersey, regularly
conducts his personal affairs within New Jersey, and does not
mai ntain a residence or have an agent in Pennsylvania. (D.’s Mot.
to Dis. at Ex. A--Aff. of Richard Pal ko).

Plaintiff does not allege that the individual defendant,

Ri chard Pal ko, transacts any business affairs on his own behal f
in Pennsylvania. (Pl.’s Resp. at 6). |Instead, plaintiff argues

that the Third Circuit decision in Jaguar Cars, Inc. v. Rovya

GCaks Motor Car, Co., 46 F.3d 258 (3d Cir. 1995), voids the

requi renent that proper venue nust be shown, separate fromthe
corporation, on behalf of the individual defendant acting through
the corporation. Plaintiff maintains that post Jaquar, if the

corporate defendant neets the venue requirenent, as Pal ko does in
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the instant case, that is sufficient to establish proper venue
over the individual defendant who was acting through the
“enterprise vehicle.” However, this Court finds that the Jaguar
deci sion does not affect the venue provision of 8 1965(a).

Jaguar concerns the ability to bring suit against a “person”
under 18 U . S.C. A 8 1962(c), but does not discuss or attenpt to
change the venue requirenents these “persons” nust neet under 18
U S.CA § 1965(a).

Thus, this Court finds that defendants have nmet the burden
of showi ng that the individual defendant, Robert Pal ko, does not
conduct substantial and continuous business affairs on his own
behal f in Pennsylvania as required by 18 U . S.C A 8§ 1965(a). As
the substantial and continuous business affairs test of 8§ 1965(a)
is not satisfied as to both defendants, we find that the Eastern

District of Pennsylvania is not the proper venue.

1. Transfer

Since venue is inproper in the United States District Court
for the Eastern District of Pennsylvania, plaintiff requests that
this Court transfer the case to the United States District Court
for the District of New Jersey rather than dism ss the case.

Transfer of a case that was filed in the wong district is

governed by 28 U S.C A § 1406(a). See Junara v. State Farm

| nsurance Co., 55 F.3d 873, 878-79 (3d G r. 1995)(discussing

di stinction between 88 1404 and 1406). Section 1406(a) provides

that “[t]he district court of a district in which is filed a case
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| ayi ng venue in the wong division or district shall dismss, or
if it bein the interest of justice, transfer such case to any
district or division in which it could have been brought.”
Therefore, since both defendants reside in New Jersey, as
woul d satisfy the general venue requirenents of 28 U S.C. A 8
1391, and since both defendants conduct substantial and
conti nuous business affairs in New Jersey, as would satisfy the
specific venue requirenments of RICO 18 U S.C A 8 1965(a), New
Jersey is a district in which this case could have been brought.
Therefore, in the interest of justice, this Court will transfer
this case to the proper venue in the United States District Court

for the District of New Jersey.

I11. Concl usion

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN KUNKLER, : ClVIL ACTI ON
Plaintiff, : 97- 4910
V. :
PALKO MANAGEMENT CORP., t/a
PALKO CONTI NENTAL AND
RICHARD A. PALKO, i ndividual Iy,

Def endant s.
ORDER

AND NOW this day of February, 1998, upon
consi deration of Defendants’ Mtion to Dismiss Plaintiff’s
Conplaint and Plaintiff’'s Response thereto, it is hereby ORDERED
that the Motion is DEN ED.

It is further ORDERED, having found that the interest of
justice warrants a transfer, that the Cerk of Court is hereby
directed to TRANSFER this case to the Cerk of Court for the

United States District Court for the District of New Jersey.

BY THE COURT:

J. CURTIS JOYNER, J.



