IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNI TY : ClVIL ACTION
COW SSI ON :
V.
PATHVARK | NC. : NO. 97-3994
VEMORANDUM
Gles, J. February , 1998

Li sa Edwards, an intervening third-party plaintiff,
brings action against Pathmark Inc. (hereinafter “Pathnark”)
under the Pennsyl vania Human Rel ations Act, Pa. Stat. Ann. tit.
43, 8§ 962(c) (hereinafter “PHRA’), for retaliation (Count 1), sex
di scrimnation, race and ethnic intimdation, and hostile
at nosphere (Count 11), and constructive discharge due to
retaliation and harassnment (Count V). Edwards brings clains
under Title VII of the Cvil Rights Act of 1964 (codified as
anended at 42 U. S.C. 8 2000e et seq.(1994))(hereinafter “Title
VI1"), for sex, race and ethnic intimdation, and hostile
at nosphere (Count 111), and constructive discharge due to
retaliation and harassnment (Count V). In addition, Edwards
brings a pendent state claimfor breach of covenant of good faith
and fair dealing (Count VI).

Now before the court is Pathmark’s notion to dismss
Edwar ds’ conplaint. For the reasons which follow, Pathmark’s

nmotion is granted, in part, and denied, in part.



PLAI NTI FF' S ALLEGATI ONS

I n Decenber, 1988, Edwards, an African-Anerican fenal e,
was hired by Pathmark as a custonmer service associate at its Cty
Line store. (Conpl. § 8).! Edwards was pronoted to departnent
head/ manager of the seafood departnent in April, 1990. [d. On
or about April 10, 1990, Edwards was transferred to a Pat hmark
store in Upper Darby as nmanager of its seafood departnent. |[d.

At all times relevant, Edwards was a nenber of the
Uni ted Food and Commercial Wrkers, Local 56, AFL-CI O, the
col |l ective bargaining representative for her bargaining unit at
Pat hmark. (Mbt. to Dismss 1 1). Section 2.6 (d) of the
col l ective bargai ning agreenent provides that:

There will be no discrimnation...by the Enployer

agai nst any enpl oyee because of race, religion, sex,

creed, color, national origin, or age as provided by

[ aw. ..

(Mot. to Dismiss Ex. B). Section 12.1 of the agreenent
covers an enpl oyee’s right to challenge disciplinary action and
di scharge. Section 12.1 (c) provides that:

[ An] enpl oyee shall have the right...to appeal to the

Uni on, whereupon the Union and the Enployer may jointly

i nvestigate the reasons for such dism ssal [or

di sci pline].

Id. (enphasis added). Section 13.1 gives an enployee the right

toinitiate grievance procedures, and gives the union the

1. Unless otherwise indicated, all references to Conplaint refer
to Lisa Edwards’ Conplaint in Intervention.
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discretion to investigate and demand arbitration of the grievance
if there is no acceptable resolution to the enployee. Step 4 of
§ 13.1 (a) states that:

In the event that the Union and Enpl oyer

officials fail to settle the grievance within two (2)

weeks, the noving party shall then either submt the

grievance to arbitration and give notice thereof to the
ot her party, or the grievance shall be considered

wi t hdr awn.

Id. Section 13.1 (c) further stated that:

Al'l grievances and/ or conplaints concerning the

application or interpretation of the terns of this

Agreenent must be brought to the attention of the

parties within two (2) weeks after their

occurrence. ..

Id. (enphasis added).

Wiile at work in the Upper Darby store, Edwards all eges
t hat she was touched and fondl ed by a mal e Pat hmark enpl oyee on
at | east three separate occasions between July and Septenber of
1994. (Conpl. ¥ 13). Edwards conplained to store nanagenent,
and Pat hmark transferred the nal e enpl oyee to another store in
Del aware County. (Conpl. 9T 13, 17).

According to Edwards, Pathmark enpl oyees and managers
of the Upper Darby store, who were friends of the transferred
mal e enpl oyee, then began to harass, threaten, and intimdate
her, at times calling her home or sending mail to the residence.
(Conpl. 9T 18, 25). Edwards clains that she was subjected to

this harassnment in front of supervisors, and that even though she

repeat edly conpl ained and reported these incidents to nanagenent



during Cctober 1994, no action was taken to rectify the
situation. (Conpl. 11 19, 20, 24).

On or about Novenber 1, 1994, Edwards was involved in a
verbal altercation wth another enployee who allegedly had

harassed her. (Conpl. 9§ 26). The incident was reported to

managenent. 1d. After an investigation, Edwards was “witten
up” for violating the sexual harassnment policy of Pathmark. [d.
No action was taken agai nst the other enployee. |d.

On or about Novenber 10, 1994, Edwards’ s physician sent
a letter to Pathmark stating that she would be out of work on
nmedi cal | eave due to the stress caused by the constant harassnent
and the incidents that occurred at Pathmark’ s Upper Darby store.
(Conpl. 9 27). The conpl aint does not allege when the letter was
received. Notw thstanding, on or about Novenber 11, 1994,
Edwards al | eges that she was inforned that she was being
transferred to the City Line store, and denoted to the position
of seafood departnent clerk due to the altercation on Novenber 1,
1994. (Conpl. 11 28, 29). Edwards never returned to work at
Pat hmark. (Mbt. to Dismss T 2).

Edwar ds never filed a grievance with her union
concerning any of the incidents at the Upper Darby store. |d.

On Decenber 8, 1994, Edwards filed a charge of
di scrim nation against Pathmark with the Equal Enpl oynent
Qpportunity Conm ssion (hereinafter “EEOCC’), (Conpl. 11 4, 7),
claimng that her denotion was the result of racial

discrimnation and/or retaliation for her having conpl ai ned of
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sexual harassnment. (Mot. to Dismiss § 3). The conplaint was
dual -filed with the Pennsylvania Human Rel ati ons Conm ssi on. Id.
On or about Septenber 29, 1995, the EECC found that Edwards was
“retaliated against for nmaking a conplaint of being sexually
harassed and was...treated in a disparate manner because of her
sex”. (Compl. T 38).

On June 12, 1997, the EEOC filed a conplaint in federal
court for violations of Title VII. Edwards intervened in this
action, claimng that Pathmark engaged in a continuing pattern
and practice of discrimnation against African-Anerican fenmales
inits ternms and conditions of enploynent. (Conpl. § 9).

Edwar ds al so asserted that Pathmark, along with its enpl oyees and
managenent, engaged in a continuing pattern of harassnent, and
ethnic and racial intimdation. (Conpl. 19 34, 39). In
addi ti on, Edwards alleged that she was transferred nore
frequently and deni ed the sane overtine as other managers who
were white males. (Conpl. 7 10, 11).

Pursuant to Federal Rules of Civil Procedure 12b(1) and
12b(6), Pathmark has noved to dism ss Edward’ s conplaint in
intervention on the grounds that this court |acks subject matter
jurisdiction over Edward’s clains. Pathmark argues that Edwards
was required to submt her clains to the grievance/arbitration
procedure set out in the union contract and is foreclosed from
proceeding in this court. Furthernore, it is argued that only
the individual clains of race discrimnation and retaliation were

part of the EEOCC charge or investigation, and that Edwards’ other
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clainms cannot be raised at this tinme. Finally, Pathmark contends
that Edwards’ state claimof breach of the covenant of good faith
and fair dealing in the enploynent context is not recognized

under Pennsylvania |aw and, in any event, is preenpted by federal

| abor | aw.

ANALYSI S

Subj ect Matter Jurisdiction Wiere Union Contract
Contains Arbitration C ause

Pat hmar k argues that this court |acks subject matter
jurisdiction over Edwards’ clains because she did not address
t hose cl ainms through the “mandatory” grievance/arbitration
provisions set forth in the union contract. The defendant
asserts that all enployee grievances, including clains of
di scrim nation cogni zable under Title VII, are subject to
resol ution under the collective bargai ning agreenent.

Pat hmark relies upon Martin v. Dana Corp., 1997 W

313054 (3d Gr. June 12, 1997), wi thdrawn, 114 F.3d 421 (1997),
vacated, 114 F.3d 428.% |In Martin, an African-Anmerican enpl oyee
of the Dana Corp. filed a |l awsuit against his enpl oyer and the
union alleging racial discrimnation in violation of Title VII.
Id. at *1. The defendant corporation filed a notion to dism ss
for Martin's failure to arbitrate his clains under the collective
bargai ning agreenent. 1d. The collective bargaini ng agreenent

provi ded for mandatory arbitration of statutory clains, and

2. This decision wll be the subject of reargunent en banc.
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provi ded that both the enpl oyee and the union had the right to

demand arbitration:
Any and all clainms regardi ng equal enpl oynment
opportunity provided for under this Agreenent or under
any federal...fair enploynent practice |aw shall be
excl usi vely addressed by an individual enployee or the
Uni on under the grievance and arbitration provisions of
thi s Agreenent.

Id. at *9(enphasis added). A mmjority of the panel believed

t hat, based upon this enconpassi ng | anguage expressly giving the

enpl oyee the right to conpel arbitration of enploynent

discrimnation issues, Martin was required to submt his

statutory clains to the arbitration process set forth in the

coll ective bargai ning agreenent. |[d.

In making its decision in Martin, the majority relied

on Glner v. Interstate/Johnson Lane Corp., 500 U S. 20 (1991),
in which the Suprene Court required an enpl oyee, who was a party
to a mandatory arbitration provision in a privately negoti ated
enpl oynent contract, to litigate the discrimnation clainms in the
arbitration foruminstead of court. The court found that the
enpl oyee individually agreed, by signing an enpl oynent contract,
to submt federal equal opportunity clains to nmandatory
arbitration rather than a judicial forum Id. at 23.

Edwar ds argues that this court has subject matter
jurisdiction over her Title VIl clains because the union
contract, dated March 10, 1996, was not in effect during al

times relevant to her enploynent at Pathmark. |In addition,



plaintiff argues that it would be premature for this court to
rely on Martin and rule that it |acks subject matter jurisdiction
over her Title VII clainms when this case has been vacated and

wi |l be the subject of reargunent en banc.

Even assum ng the Martin rationale were to apply, this
court finds that Edwards woul d not be conpelled to submt her
Title VII clains through the grievance/arbitration procedures of
her collective bargai ning agreenent. The collective bargaining
agreenent does not provide that she had the right to conpel
arbitration of Title VIl discrimnation clains. Furthernore,
Edwards did not negotiate the terns and conditions of her
enpl oyment wi th Pat hmark. Edwards, therefore, cannot be
conpelled to take her Title VII clains to | abor arbitration

As the dissent noted in Martin, it is doubtful that
Congress intended to permt a collective bargaining agreenent to
wai ve an i ndividual enployee’s rights to select a federal
judicial forumunder Title VII. 1997 W. 303054, at *10 (Scirica,
J., dissenting)(questioning whether Congress’ 1991 amendnment to
Title VII encouraging arbitration permts a collective bargaining
unit to prospectively waive an individual nenber’s rights to
select a federal judicial forunm). The Martin dissent also
observed that “absent individual consent [to arbitrate an
enpl oynent discrimnation dispute], the enployee retains his
right to statutory relief.” 1d. Consequently, “[b]Jut for

Martin' s right to initiate and prosecute his grievance w thout



uni on approval, this case would present an irreconcil able
conflict between individual and group interests.” |d. at *9.
Under the provisions of the Labor-Mnagenent Reporting
and Di scl osure Act, unions have a duty to fairly represent the
collective rights of its nenbers. 29 US. C A § 411. Uni ons have
the right to choose in good faith the grievances on which they

will spend tinme and noney to arbitrate. See, Vaca v. Sipes, 386

US 171, 191-192 (1967). On the other hand, unions do not have
the right to negotiate away statutorily created individua

rights. For exanple, a union could not “collectively bargain”
away enpl oyees’ rights to have a wage rate that does not violate
m ni nrum wage |aws. Unions have the right to collectively bargain
but nust do so under the banner of the “duty of fair
representation.” |If a statutorily created individual right were
taken from an enpl oyee by the coll ective bargaini ng agreenent
process, necessarily there would arise a claimof bad faith
conduct on the part of the union and/or the enployer, which claim
woul d have to be resol ved through a separate federal court

acti on. See Vaca v. Sipes, at 195-196.

Therefore, this court holds that it has subject matter
jurisdiction over Edwards’ Title VIl clains since an enpl oyee
cannot be conpelled to arbitrate a federal statutory
di scrimnation claim absent her personal, explicit waiver of the

judicial renmedies in favor of binding arbitration.



1. Subject Matter Jurisdiction Were Plaintiff
Did Not Exhaust Adm nistrative Renmedies Wth The
EECC

Pat hmar k argues that Edwards cannot bring clai ns under
Title VII or the PHRA which were not previously included in her
adm ni strative charge with the EECC. Pathnmark asserts that
Edwar ds never anmended her original charge of race discrimnation
and retaliation with the EECC to include her present clains of
sex discrimnation, ethnic intimdation, and constructive
di scharge. Furthernore, Pathmark argues that her allegations of
pattern and practice of discrimnation, religious discrimnation,
and disparate treatnent in regards to overtine and transfers
cannot be raised at this tinme since she failed to exhaust
adm ni strative renedies with regard to these cl ai ns.

Edwar ds argues that she exhausted her adm nistrative
remedies with the EECC with respect to the present clains that
were not included in her original charge. She clains that she
filed a second charge with the EEOCC on August 8, 1995, which
i ncl uded the aforenentioned clainms. Edwards al so argues that
t hese present clains were within the scope of the EEOC
i nvestigation and that the EEOC rul ed upon the allegations in
bot h char ges.

The federal court |acks subject matter jurisdiction to
hear Title VII clains unless the clains have been previously

filed wth the EEOCC, H cks v. Arthur, 843 F. Supp. 949, 956 (E.D

Pa. 1994), or were within the scope of the EECC i nvesti gati on.
Hicks v. Abt Associates, Inc., 572 F.2d 960, 966 (3d G r. 1978)
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(citing Gstapowicz v. Johnson Bronze Co., 541 F.2d 394, 398-399

(3d Gr. 1976)).

The record does not show that plaintiff anmended her
original charge wwth the EECC. Further, plaintiff’s present
clains of ethnic intimdation and constructive di scharge, her
al l egations of religious discrimnation, pattern and practice of
di scrimnation, and disparate treatnent in regards to overtine,
all are not within the scope of her EEOC charge, and coul d not
have reasonably been expected to grow out of the original charge
of race discrimnation and retaliation. Accordingly, defendant’s
notion is granted as to these cl ai ns.

Plaintiff’'s claimof sex discrimnation was not
i ncluded in her original EEOCC charge, but was wthin the scope of
the EECC i nvestigation. The EECC investigated an individual
charge all egi ng sexual harassnment and unlawful transfer and
denotion. The EECC concluded that there was sex discrimnation,
but individual discrimnation, rather than pattern and practice,
in the transfer attenpt. The EEOC nade a determ nation that
Edwards “was retaliated against for making a conpl aint of being
sexual |y harassed and was...treated in a disparate manner because
of her sex.” (Menp in Qppositionto Mot. to Dismss Ex. B).
Therefore, defendant’s notion is denied as to this claim

I11. Edwards’ State Law C ai ns Under the PHRA and for

Breach of Covenant of Good Faith and Fair Dealing

Pat hmar k argues that Edwards’ state |aw cl ai ns under

the PHRA and for breach of covenant of good faith and fair
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dealing, are preenpted by 8§ 301 of the Labor Managenent Rel ations
Act. 29 U S.C. § 185(a). Under § 301, “if the resolution of a
state-law cl ai m depends upon the neaning of a collective-
bar gai ni ng agreenent, the application of state law...is
pre-enpted” and the clai mnust be submtted to the grievance and
arbitration procedure provided for in the collective bargaining

agreenent. Lingle v. Norge Division of Magic Chef, Inc., 486

U S. 399, 405-406 (1988). Mdreover, Pathmark asserts that under
Pennsyl vania |law, there is no cause of action for the breach of
an inplied covenant of good faith and fair dealing which is
separate froma breach of a contract action

Edwar ds asserts that the union contract was not in
effect during the tinme of her enploynent. Furthernore, she
argues that her claimfor breach of the covenant of good faith
and fair dealing is not preenpted by 8§ 301. Plaintiff relies on
Soners v. Soners, 418 Pa. Super. 131, 137, 613 A 2d 1211, 1213

(1992), asserting that Pennsyl vani a recogni zes clains for breach
of covenant of good faith and fair dealing in the enpl oynent
context. However, the majority in Soners only stated that the
general duty of good faith and fair dealing in the performance of
a contract has been adopted in this Commonweal th, and that a
party may bring a claimfor breach of contract. 1d. at 136-138
(enphasi s added). Pennsylvani a does not recognize a claimfor
breach of covenant of good faith and fair dealing as an

i ndependent cause of action. While there may be an express or

i nplied covenant of good faith in an enploynent contract, a
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breach of such covenant is a breach of contract action, not an
i ndependent action for breach of a duty of good faith and fair

dealing. See MG enaghan v. St. Denis School , 1997 W. 602825, at

*5 (E.D. Pa. Sept. 22, 1997).

This court holds that 8§ 301 of the Labor Managenent
Rel ati ons Act preenpts Edwards’ state |aw clai ns under the PHRA
and for breach of covenant of good faith and fair dealing.
Accordingly, Count VI of plaintiff’s conplaint, breach of
covenant of good faith and fair dealing, and the state | aw cl ains

under the PHRA (Counts I, Il, and V), are dism ssed.

CONCLUSI ON

Based upon the foregoing, defendant’s Motion to D sm ss
Edwards’ Title VIl clains of constructive discharge and ethnic
discrimnation, her allegations of pattern and practice of
discrimnation, religious discrimnation, disparate treatnment in
regards to overtine and transfers, and the state clai mof breach
of the covenant of good faith and fair dealing is granted. The

remai ni ng contentions of defendant are deni ed.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EQUAL EMPLOYMENT OPPORTUNI TY : ClVIL ACTION
COW SSI ON :
V.
PATHVARK | NCORPORATED : NO. 97-3994
ORDER

AND NOW this day of February, 1998, upon
consi deration of defendant’s Motion to Disniss and plaintiff’s
response thereto, it is hereby ORDERED t hat:

Defendant’s Motion is GRANTED, in part, and DENIED, in
part. The above-captioned matter is DISM SSED with prejudice as
to all clains that were not included in plaintiff’s
adm ni strative charge with the EECC, and DI SM SSED w t hout
prejudice as to the pendent state claimof breach of covenant of
good faith and fair dealing. 1In all other respects, the Mtion

i s DENI ED.

BY THE COURT:



JAMES T. G LES,



