IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VEST COAST FRANCHI SI NG COVPANY ClVIL ACTI ON

VS.

DAVI D H. STEVENSON : NO.  97-0288

VEMORANDUM AND ORDER

AND NOW to wit, this 2nd day of February, 1998, upon
consi deration of defendant's Mdtion to Dismss for | nproper Venue
and, inthe Alternative, Mtion to Transfer (Docunent No. 3, filed
March 23, 1997), Defendant's Brief in Support of the Mdtion
(Docunment No. 4, filed March 23, 1998), Plaintiff's Answer to
Def endant's Motion to Dismiss for | nproper Venue or, Alternatively
to Transfer (Docunment No. 5, filed April 21, 1997), Plaintiff's
Brief in Opposition to Defendant's Mtion (Docunment No. 6, filed
April 21, 1998), Affidavit of Don R Thomas, Chief Operating
Oficer of Wst Coast Franchising Conpany in Opposition to
Def endant's Mdtion (Document No. 7, filed April 21, 1998), and
Reply Brief in Support of Defendant's Mtion (Docunment No. 11,
filed June 25, 1997), |IT IS ORDERED that defendant's Mdtion to
Dismss for Inproper Venue and, in the Alternative, Mtion to

Transfer i s DEN ED.



The deni al of defendant's Motion to Dismss for | nproper
Venue and, in the Alternative, Mtion to Transfer is based on the
fol |l owi ng:

1. Plaintiff brought suit agai nst defendant for non-
paynent of certain fees and/or royalties allegedly required under
a Franchi se Agreenent between the parties. The Conplaint recites
that venue is based on 28 U S.C. § 1391(a) and a forum sel ection
cl ause contained in the Franchi se Agreenent;

2. Article XIIl of the Franchise Agreenent provides,

inter alia, as foll ows:

Thi s Agreenent shall be construed according to

the |law of the Commonwealth of Pennsyl vani a

and the parties consent to the exclusive

jurisdiction of the state and/or federal

courts Jlocated in the Comonwealth of

Pennsyl vani a.

3. Def endant's franchise is located in the Northern
District of California. Plaintiff is headquartered in
Phi | adel phia, Pennsylvania, and the Agreenent was executed on
behal f of plaintiff at that |ocation;

4. Generally, aforumselectionclauseis controllingon
the parties absent a strong showi ng that it should be set aside as

unreasonable. M S Brenen v. Zapata Of-Shore Conpany, 407 U S. 1,

15, 92 S. . 1907, 32 L.Ed.2d 513 (1972). Aforumsel ection clause
i s unreasonabl e where the resisting party nakes a strong show ng
that the forum thus selected is "so gravely difficult and
i nconvenient that hewill for all practical purposes be deprived of

his day in court or that the clause was procured through fraud or



overreaching.” MS Brenen, 407 U S. at 18; Foster v. Chesapeake

Ins. Ltd., 933 F.2d 1207, 1219 (3d G r. 1991). 1In the absence of
fraud, undue influence, or overweening bargaining power, forum
selection clauses "are prima facie valid and should be enforced
unl ess enforcenment is shown to be wunreasonable wunder the

circunstances.” MS Brenen, 407 U S. at 10, 15. See also Junmra

v. State Farm | nsurance Conpany, 55 F.3d 873 (1995);

5. Defendant has produced no evidence that the forum
selection clause was procured through fraud or overreaching.
Mor eover, although the Eastern District of Pennsylvania is a | ess
conveni ent forumfor defendant who resides inthe Northern Di strict
of California, defendant has failed to present evidence that the
selected forum Philadelphia, is so gravely difficult and
i nconvenient that he wwll, for all practical purposes, be deprived
of his day in court; and,

6. The Court has anal yzed the factors to be consi dered
in transferring a case to another venue under 28 U . S.C. § 1404(a)
"for the conveni ence of parties and wi tnesses, and the interest of

justice . The facts presented |ead the Court to concl ude
that plaintiff's witnesses and records are based in the Eastern
District of Pennsyl vani a and defendant's w t nesses and records are
based in the Northern District of California. Wth the exception
of plaintiff's choice of forum the Eastern D strict of
Pennsyl vania, and the forum selection clause, the |ocation of

W t nesses and records and the other factors normally considered in

connection with a transfer request - public interest factors - do
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not strongly favor either forum
| T1S FURTHER ORDERED t hat defendant shall file and serve
its Answer to the Conplaint within twenty (20) days. A scheduling

conference will be conducted in due course.

BY THE COURT:

JAN E. DUBA S, J.



