IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI BEL VALENTI N : CIVIL ACTI ON
V.
CRCOZER- CHESTER MEDI CAL CENTER ; NO. 95-3722

MEMORANDUM and ORDER

Norma L. Shapiro, J. January 26, 1998

Plaintiff Mribel Valentin (“Valentin”) filed the present
petition for attorney’'s fees. Defendant Crozer-Chester Medical
Center (“Crozer”) objects to the petition. For the reasons
stated below, the court wll award Valentin reasonable attorney’s
fees appropriate to the |level of her success against Crozer.

BACKGROUND

Val entin, alleging unlawful national origin discrimnation
and retaliation because she filed charges of discrimnation with
t he Equal Enpl oynent Opportunity Conm ssion (“EEOCC'), filed this
action agai nst defendant Crozer pursuant to Title VII of the
Cvil Rghts Act of 1964, 42 U S.C. 2000e, et seq. Valentin
based her action against Crozer on four theories: 1) national
origin' discrimnation in elinmnating her position as an
eveni ng/ ni ght coordi nat or and denying her a second shift
position; 2) national origin discrimnation in term nating her;

3) retaliation during the course of her enploynment between

! Valentin is of Puerto Ri can ancestry.



Sept enber, 1993 and February, 1995; and 4) retaliatory discharge.
Ajury returned a verdict in favor of Valentin and agai nst Crozer
on the second national origin claimand both retaliation clains.
The jury awarded danages in the amount of $209, 000 for pain and
suf fering, $45,400 for past |ost wages and $20,600 for future

| ost wages. The court reduced the award for future | ost wages to
present value and entered judgnent against Crozer in the anount
of $274, 157. 92.

Crozer filed a renewed notion for judgnent as a matter of
law or for a newtrial. By Menorandum and Order dated Novenber
3, 1997, the court granted judgnent as a matter of law in favor
of Crozer on the clains for discrimnatory term nation and
retaliation between Septenber, 1993 and February, 1995. The
court would not set aside the jury’'s verdict there was
retaliatory discharge, but determ ned the $209, 000 awarded for
conpensatory damages was excessive and wi thout support in the
evidence. The court granted Crozer’s notion for a newtrial on
damages unl ess Valentin accepted a remttitur to $117,407.92
($45,000 in past |ost wages, plus $19,757.92 in future | ost
wages, plus $52,500, one-fourth of the $209, 000 conpensatory

damage award). See Valentin v. Crozer-Chester Med. Cr., No. 95-

3722, 1997 W. 736142 (E.D. Pa. Nov. 3, 1997). Valentin accepted
the remttitur. Utinmately Valentin prevailed on only one of her

four Title VIl clains.



DI SCUSSI ON

A prevailing Title VII plaintiff is entitled to recover
attorney’s fees and costs under 42 U.S.C. § 2000e-5(k).?2
Al t hough Valentin’s success was limted to one of her four
clains, she was a “prevailing party.” Valentin “succeeded on [a]
significant claimaffording [her] sone of the relief sought.”

Texas State Teachers Ass’'n v. Grland I ndep. Sch. Dist., 489 U S

782, 791 (1989); see also Gty of Riverside v. R vera, 477 U. S

561, 570 (1986) (plurality). She is entitled to recover
attorney’ s fees.

“The nost useful starting point for determ ning the anount
of a reasonable fee is the nunber of hours reasonably expended on
the litigation multiplied by a reasonable hourly rate.” Hensley

v. Eckerhart, 461 U S. 424, 433 (1988). Valentin nmust “submt

evi dence supporting the hours worked and rates clained.” 1d. at
433.

“In a statutory fee case, the party opposing the fee award

242 U.S.C. 8§ 2000e-5(k) provides: “lIn any action or
proceedi ng under this subchapter the court, in its discretion,
may allow the prevailing party ... a reasonable attorney' s fee

(i ncluding expert fees) as part of the costs ....

Val entin inaccurately bases her fee petition on 42 U S.C. §
1988. Section 1988 does not provide for recovery of fees in a
Title VII action. The court will assunme plaintiff intended to
base her petition on 8 2000e-5(k), because the standard for
determining fees is the same under § 1988 and 8 2000e-5(k). See
Brown v. Borough of Chanbersburg, 903 F.2d 274, 277 n.1 (3d Cr.
1990) .
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then has the burden to challenge, by affidavit or brief with
sufficient specificity to give fee applicants notice, the

reasonabl eness of the requested fee.” Rode v. Dellarciprete, 892

F.2d 1177, 1183 (3d Cr. 1990). “[T]he district court retains a
great deal of discretion” to adjust the fee award once the

opposing party has objected. Bell v. United Princeton

Properties, Inc., 884 F.2d 713, 721 (3d G r. 1989).

Val entin seeks $109,887.50 in fees and costs for all work
performed by three separate | awers involved in this action:
Shel l ey Farber (“Farber”), Valentin' s trial attorney; Mureen C
Repetto (“Repetto”), an attorney who represented Valentin prior
to Farber’s representation; and Andrew S. Hal pern (“Hal pern”), a
New York attorney who assisted Farber.

The Suprenme Court has not permtted mat hematical conparison
of the total nunber of clains to the nunber of clains upon which

plaintiff prevailed. See Hensley, 461 U S. at 435 n.11. The

Court of Appeals does not permt limting attorney’s fees to

mai ntain proportionality to the damage anount. See Cunni ngham v.

Gty of McKeesport, 807 F.2d 49, 52-54 (3d Gr. 1986), cert.

denied, 481 U. S. 1049 (1987). But attorney’'s fees “should only
be awarded to the extent that the litigant was successful.”

Washi ngton v. Phil adel phia County C&. of Comm Pleas, 89 F.3d

1031, 1042 (3d Cir. 1996).



Far ber

A Fees

Val entin seeks fees for Farber for 385 hours of work at a
rate of $225 per hour, a total of $86,625.00. Crozer, arguing
the nunber of hours is inflated for an attorney with Farber’s
experience, objects to the total nunber of hours. Farber often
performed tasks not typically performed by one with his
experience and hourly rate, or if perforned, should take Iess
time.

For instance, on May 14, 1996, Farber spent 1.6 hours doi ng
“foll ow up research on evidence admssibility.” Farber spent 7.3

hours researching Robinson v. Gty of Pittsburgh, 120 F.3d 1286

(3d Cr. 1997), and drafting a short |letter about the case to the
court in August, 1997. Farber spent 1.5 hours review ng Sheridan

v. E. 1. DuPont de Nenpburs & Co., 100 F.3d 1061 (3d Cr. 1996) (en

banc), cert. denied, 117 S. C. 2532 (1997), several weeks after

the court issued its post-trial Menorandum and Order.

Simlarly, Farber spent 5.5 hours review ng a six-page
proposed stipulation of facts. Farber also billed for “working
I unches,” tinme spent traveling to and from neetings, depositions
and other related matters, whether or not the travel was during
ordi nary business hours. “‘Hours that are not properly billed to
one’s client also are not properly billed to one’s adversary

pursuant to statutory authority. Hensl ey, 461 U.S. at 434
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(quoting Copeland v. Marshall, 641 F.2d 880, 891 (D.C. Cr. 1980)
(en banc). Farber’s total hours for work perfornmed will be
reduced by fifteen hours to 370 hours.

Crozer next clains Farber’s hourly rate of $225 is excessive
and shoul d be reduced. The hourly rate nust be “in line wth
those prevailing in the community for simlar services by | awers

of reasonably conparable skill, experience and reputation.” Blum

v. Stenson, 465 U. S. 886, 896 n.11 (1984). “[T]he prevailing

mar ket rate can often be cal cul ated based on a firm s norma
billing rate because, in nost cases, billing rates reflect market
rates, and they provide an efficient and fair short cut for

determning the market rate.” Q@ilfstreamlll Assoc., Inc. v.

Qul fstream Aerospace Corp., 995 F.2d 414, 422 (3d Gr. 1993).

Farber submtted an affidavit stating his typical hourly
rate during this period of tine was $225 for prosecuting
enpl oyment rel ated cases. Farber’s résungé shows he has been
practicing for approximtely seventeen years in the area of
disability, worker’s conpensation and enpl oynent discrimnation.
Attorney Alan Epstein (“Epstein”) submtted an affidavit stating
Farber’s rate was representative of the prevailing market for
work by one with Farber’s experience. Attorney Ronald H Surkin
(“Surkin”) submtted an affidavit concurring in Farber’s hourly
rate. The Court of Appeals has approved hourly rates between

$250 and $275 for Epstein in other matters. See Washi ngton, 89
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F.3d at 1036. The court finds Farber’s hourly rate of $225 here
reasonable for an attorney with his general experience but
limted Title VII trial experience.

Crozer also objects to the nunber of hours billed because of
Valentin’s limted success (on only one of four clains). Farber
argues the successful claimfor retaliatory discharge was the
only claimpermtting a |l arge nonetary recovery, so Valentin
actual ly achi eved as nuch as she could have expected. Wile
Val entin may have been successful on the one claiminvolving a
potentially |arge nonetary recovery, the court cannot ignore the
fact that she did not prevail on three-quarters of the clains she
litigated to verdict.

The four clains may have been intertwi ned to sone extent,
but Farber cannot recover fees for the total amount of hours

expended on unsuccessful clains. See Washington, 89 F.3d at

1042. The fee awarded is not nerely the product of reasonable
hours tinmes a reasonable rate. “There remain other
considerations that may lead the district court to adjust the fee

upward or downward, including the inportant factor of the

‘results obtained.”” Hensley, 461 U S. at 434. Because of
Valentin's limted success, the court will reduce Farber’s fees

by 50% That amount fairly accounts for the interrelation of the
four clainms and Valentin' s success on only one of the four

interrelated clainms. The court will award Valentin attorney’s



fees for Farber in the anpbunt of $41, 625. 00.

B. Cost s

A party may recover costs “incurred in order for the
attorney to be able to render his or her legal services.” Abrans

v. Lightolier, Inc., 50 F.3d 1204, 1225 (3d G r. 1995). Farber

clains costs of $8,007.49. Crozer objects to several itens.
Crozer clains it should not be obligated to rei nburse Farber for
costs involved in subpoenai ng several w tnesses who never
testified at trial or whom Crozer agreed to provide at trial.
Farber counters he did not know i n advance whether he woul d cal
all subpoenaed w tnesses and was operating under standard tri al
procedure. As to the witnesses Crozer agreed to provide, Farber
had al ready subpoenaed them prior to the agreenent with Crozer.
The court finds these costs reasonabl e.

Far ber spent $67.95 at the Jenkins Law Library for this
judge’s court procedure rules; these had been provided by the
judge’s deputy clerk to Farber’s predecessor, Repetto. At the
time of trial, these rules were available for inspection wthout
charge at the law library or Ofice of the Cerk of Court.

Far ber cannot recover for this expenditure. Farber also clains
costs of $625.54 in photocopying and $93. 25 in postage, UPS and
Federal Express shipping. Postage and photocopying are “part of

ordinary office overhead,” Stitsworth v. Ford Mdtor Co., No. 95-

5763, 1996 W. 67610, at *3 (E.D. Pa. Feb. 13, 1996) (Shapiro,
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J.), and presumably are already taken into account in Farber’s
hourly rate. The court will not award these costs.

Farber clainms $5128.25 for court reporter fees for
depositions. Crozer chall enges $3,528.25 as involving
depositions unrelated to Valentin's successful claim Valentin
has the burden of establishing that each of these depositions was
“reasonably related to the success achi eved” on the one claim

Contractors Ass’'n of Eastern Pa. Inc. v. Cty of Phila., No. 89-

2737, 1996 W 355341, at *11 (E.D. Pa. June 20, 1996). For nost
of the clained anounts, the court cannot tell who was being
deposed. Valentin has not presented clear records to enable the
court accurately to determ ne precisely which of these
depositions were related to the successful claim The court wll
not award costs for these disputed depositions. The court wll
award Valentin total fees for costs incurred by Farber in the
amount of $3, 692. 50.
1. Repetto

A Fees

Val entin seeks fees on behalf of Repetto in the anount of
$125 per hour for 26.5 hours, a total of $3,312.50. Repetto also
represented Valentin in a separate unenpl oynent conpensati on
action; she did not separate her tinme between the two cases.
Under 8§ 2000e-5(k), the court nust exclude hours spent on

distinct state law matters, see Northeast Wonen's Ctr. V.
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McMonagl e, 889 F.2d 466, 476 (3d Cr. 1989), cert. denied, 494

U S. 1068 (1990), and also discrete but related state | aw

matt ers. See Surgner v. Blair, No. 95-5331, 1996 WL 284993, at

*3 (E.D. Pa. May 20, 1996). A separate state unenpl oynent action
is distinct and clearly separable fromthe present Title VII
action, and Repetto may not recover from defendant for tinme spent
on the state court matter.

The petitioner nmust present a fee petition that is “specific
enough to allow the district court to ‘determne if the hours
claimed are unreasonable for the work perforned.’” Rode, 892

F.2d at 1190 (quoting Pawl ak v. Greenawalt, 713 F.2d 972, 978 (3d

Cr. 1983), cert. denied sub nom, International Brotherhood of

Teansters, Chauffeurs, Warehousenmen & Hel pers of Am v. Paw ak,

464 U.S. 1042 (1984)). Repetto’'s tinme sheets sinply refer to
activities such as “MV,” or “M research.” The court cannot
determ ne what hours were spent on this Title VIl action, as
opposed to the state court unenploynent matter. The court could
deny Valentin all fees for Repetto because of her inadequate,

vague records. See, e.qg., Alvarez v. Gty of Phila., Nos. 77-

4424, 79-375 & 79-1192, 1986 W. 6301, at *4 (E.D. Pa. June 3,
1986) (Shapiro, J.). Instead, the court will reduce Repetto’s
hours by 50%to 13.25 hours to reflect the anbunt of tine spent
on the Title VII action.

Repetto’s hourly rate of $125 is reasonable and the court
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will not reduce her rate. The court will award Valentin fees for
Repetto in the anmpbunt of $125 per hour. Consistent with the
court’s reduction of Farber’s fees to reflect Valentin’s limted
success, the court will reduce Repetto’'s award by 50% to $828. 13.

B. Cost s

Repetto only clains $50 in costs for service. That anount
is reasonable and the court will award Valentin Repetto’s costs
in the amount of $50.
I11. Hal pern

A Fees

Val entin seeks fees for Hal pern in the anmount of $150 per
hour for 133 hours, a total of $19,950.00. Crozer objects that
Hal pern’s tine is redundant and unnecessary. The court believes
Hal pern’s tine is reasonabl e.

Hal pern states he previously has billed at hourly rates
bet ween $175 and $265. Halpern’s hourly rate of $150 is
reasonable in this market for |egal work by conparabl e attorneys.
However, because of Valentin's |limted success, the court wll
reduce Hal pern’s award by 50% The court will award Valentin
fees for Halpern in the amount of $9, 975. 00.

B. Cost s

Hal pern clains total costs of $209.00.° Crozer objects

generally to all costs as unspecific. Halpern clains costs of

3 Valentin erroneously states Hal pern’s costs are $179. 00.
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$35.00 for postage and $110.50 for photocopies. The court will
not award these costs because they are ordi nary business

expenses. See Stitsworth, 1996 W. 67610, at *3. Hal pern al so

seeks to recover train and cab fare in the anmount of $31.50
(after his car broke down on the way to Farber’s office in Media,

Pennsyl vania). Crozer has no obligation to pay for Hal pern’s

autonotive problens; the court will not award these costs. The
court will award Valentin costs for Halpern in the anount of
$32. 00.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI BEL VALENTI N : CIVIL ACTI ON
V.
CRCOZER- CHESTER MEDI CAL CENTER ; NO. 95-3722
ORDER

AND NOW this 26th day of January, 1998, upon consideration
of plaintiff Mribel Valentin s (“Valentin”) petition for
reasonabl e attorney’s fees, defendant Crozer-Chester Medical
Center’'s (“Crozer”) response and Valentin's reply thereto, and in
accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. Valentin’s petition for reasonable attorney’s fees is
GRANTED
2. Fees and costs are awarded to Valentin’s counsel in the

fol |l owi ng anount s:

Shel |y Farber, Esq.:

370 hours x $225/hour - 50% = $41, 625. 00
Cost s $ 3,692.50
Tot al : $45, 317. 50
Maureen C. Repetto, Esq.:
13. 25 hours x $125/ hour - 50% = $ 828.13
Cost s $ 50. 00
Tot al : $ 878. 13
Andrew S. Hal pern. Esq.
133 hours x $150/ hour - 50% = $ 9,975.00
Cost s $ 32.00
Tot al : $10, 007. 00

Grand Total : $56, 202. 63




Norma L. Shapiro, J.



