IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD J. SCHULTZ and : ClVIL ACTI ON
DORI' S SCHULTZ, H W )
V.
THE PET FOOD G ANT, I NC. and :
PETsSMART, | NC : NO. 96-4457

MEMORANDUM AND ORDER

HUTTON, J. January 22, 1998

Presently before this Court is the Mtion of Defendants
The Pet Food G ant, Inc. and PETsSMART, Inc. for Summary Judgnent
(Docket No. 17). For the reasons stated bel ow, the defendants’

Motion is GRANTED in part and DENIED in part.

| . BACKGROUND

Taken in the light nost favorable to the non-noving
parties, the facts are as follows. The plaintiffs, Richard and
Doris Schultz, owned a 24,000 square foot tract of |and | ocated
at 1056 East Baltinore Pike in Media, Pennsylvania (the
“property”). On June 28, 1994, defendant Pet Food G ant, Inc.
(“Gant”) sent the plaintiffs a letter of intent to enter into a
| ease with the plaintiffs for part of the property. WIIlianms
Dep. at 11-12. On Decenber 7, 1994, the plaintiffs and G ant

entered into a | ease agreenent (the “lease”).



Pursuant to the | ease, G ant agreed to | ease
approxi mately 18,000 square feet of the property for ten years.\!?
Davi dson Dep. Ex. 4 1 1(A). Furthernore, the plaintiffs agreed
to construct, at their expense, a Gant store (the “store”) on
the property. 1d. 1 3(D). Moreover, the plaintiffs agreed to
acquire all necessary approvals, permts, and |icenses, and to
comence construction of the store within 150 days. 1d. 1 3(0Q.
The parties attached “Site Plans” and “Sketch Plans” to the
| ease, which clearly set forth the gross sales area on the
property as 16,000 square feet. Pls.” Ex. B. Furthernore, a
“Wrk Letter” was attached to the | ease, which docunented the
“basic mninmumrequirenents for the build out of THE PET FOOD
G ANT STORES.” Davidson Dep. Ex. 4 at Ex. D

The plaintiffs agreed that their architect would
prepare plans and submt themto G ant, incorporating the itens
specified in the Woirk Letter. Davidson Dep. Ex. 4 1 3(D). G ant
agreed to review these plans and nake the necessary nodifications
wthin thirty days of receipt. 1d. Myreover, the parties agreed
that if the plaintiffs “shall not have obtained all necessary
approvals, licenses and building permts and shall not have
diligently commenced construction . . . within one hundred and
fifty (150) days fromthe date of this Lease,” the defendants

woul d have the option to term nate the | ease upon witten notice

1. Avel | inos, an autonpbile tire conpany, agreed to | ease the remaining
6, 000 square feet of the property.



to the plaintiffs wwthin twenty days after the one hundred and
fifty day period. Id. T 3(G. Finally, the parties included an
i ntegration clause, which reads:

This Lease contains all of the agreenents of

the parties hereto, and no prior agreenents

or understandings, witten or oral, shall be

effective for any purpose. No provision of

this Lease nmay be anended or added to except

by an agreenent in witing signed by the

parties hereto or their respective successors

ininterest. This Lease shall not be

effective or binding on any party until fully

executed by both parties hereto.
Ld. 1 34(F).

The plaintiffs comenced construction within 150 days.
Schultz Dep. of 9/17/97 at 154. Moreover, within the 150 day
period, the plaintiffs successfully obtained alnost all of the
necessary permts. |1d. at 153. The plaintiffs encountered
probl ens, however, because G ant did not submt their
“prototypical plans,” as defined in Section 1A of Exhibit Dto
the |l ease, until January 23, 1995, over six weeks fromthe tine
the | ease was executed. Schultz Dep. of 9/25/97 at 258-59.

On February 26, 1995, the parties entered into a First
Amendnent of the | ease, pursuant to which G ant agreed to | ease
the full 24,000 square feet of the prem ses. Davidson Dep. Ex. 5
1 1. Except as expressly anended, all other provisions of the
| ease remained in effect. 1d. T 7.

Despite Richard Schultz’'s requests, Gant failed to

produce plans for the new, enlarged store until April 3, 1995.
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Schultz Dep. of 9/25/97 at 276-78, 285-86. At that tinme, the
plaintiffs had approximately one nonth to obtain the remaining
bui l ding and plunbing permts. 1d. at 276-78. However, the

pl ans produced by G ant were inadequate. 1d. at 307-09. Because
of the delays caused by Gant, the plaintiffs were unable to
obtain the necessary building and plunbing permts by the
required dates. Pl.’s Mem at 13.

On May 24, 1995, G ant attenpted to term nate the | ease
pursuant to paragraph 3(G, because of the plaintiffs’ failure to
obtain these permts wthin the 150 day period. Davidson Dep.

Ex. 4 1 3(G; Pls.” ExX. G On Septenber 18, 1995, PETSMART, Inc.
(“PETSMART”) acquired G ant, making G ant a whol | y- owned
subsidiary of PETsMART. Defs.’” Mem at 7. |In the nonths
followng Gant’s termnation of the |ease, the plaintiffs and

G ant entered into negotiations for a Second Anendnent to the

| ease, which would have revived the lease. |d. at 6. However,
the parties never agreed to the material terns of the Second
Amendment. [d. at 7.

On May 28, 1996, the plaintiffs filed suit in the Court
of Common Pl eas of Del aware County, Pennsylvania, alleging that
G ant breached the | ease agreenent and that PETSMART tortiously
interfered in the plaintiffs’ business relations. Pls.’ Conpl.
11 25, 30. On June 18, 1996, the defendants filed a Notice of

Renoval , renoving this case to the United States District Court



for the Eastern District of Pennsylvania. The defendants filed

the instant Motion for Summary Judgnment on Septenber 29, 1997.

1. DI SCUSSI ON

A. Summary Judgnent St andard

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law" Fed. R Gv. P.
56(c). The party noving for summary judgnment has the initial

burden of showing the basis for its notion. Celotex Corp. V.

Catrett, 477 U S. 317, 323 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or adm ssions on file
to show that there is a genuine issue for trial. [d. at 324. A
genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

When deciding a notion for summary judgnent, a court
nmust draw all reasonable inferences in the |light nost favorable

to the nonnovant. Big Apple BMN Inc. v. BMVNof N. Am, Inc.,

974 F.2d 1358, 1363 (3d Cr. 1992), cert. denied, 507 U S. 912

(1993). Moreover, a court may not consider the credibility or
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wei ght of the evidence in deciding a notion for sunmary judgnent,
even if the quantity of the noving party's evidence far outweighs
that of its opponent. [d. Nonetheless, a party opposing summary
j udgnent nust do nore than rest upon nere allegations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

B. Applicable Law

"The | aws of the several states, except where the
Constitution or treaties of the United States or Acts of Congress
ot herwi se require or provide, shall be regarded as rul es of
decision in civil actions in the courts of the United States, in
cases where they apply." 28 U S.C. § 1652. Wen, as in the
present case, this court sits in diversity, it nust apply the
substantive law of the state in which it is |ocated, including

the forumstate's choice of |aw rul es. Kl axon Co. v. Stentor

Elec. Mg. Co., 313 U S. 487, 496 (1941). Accordingly,

Pennsyl vania's choice of law rules apply in the instant case.
Under Pennsyl vania's choice of law rules, courts wll

follow a contractual choice of [aw provision set out by the

parties provided that the state chosen bears a reasonabl e

relation to the parties or the transaction. Lang Tendons, |nc.

V. The Great Southwest Mtg. Co., No.ClV.A 90-7847, 1994 W

159014, at *3 (E.D. Pa. Apr. 25, 1994); Novus Franchising Inc. V.

Taylor, 795 F. Supp. 122, 126 (MD. Pa. 1992); Nova Ri bbon
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Prods., Inc. v. Lincoln Ribbon, Inc., No.CdV.A 89-4340, 1992 W

211544, at *3-5 (E.D. Pa. Aug. 24, 1992), aff’'d, 995 F.2d 218 (3d
Cr. 1993) (table). Section 34(l) of the lease, entitled "Choice
of Law', provides that "[t]his Lease shall be governed by the

| aws of the state in which the Prem ses are |ocated.” The

“prem ses”, as defined by the |lease, are located in the
Comonweal t h of Pennsyl vania. Accordingly, Pennsylvania's
substantive | aw applies provided that the parties or the
transaction bear a reasonable relationship to Pennsyl vani a.

Both the parties and the transaction bear a reasonable
relationship to Pennsylvania so as to warrant uphol ding the
parties’ contractual choice of |aw provision. Specifically, the
subj ect prem ses are located in Pennsylvania, the plaintiffs live
i n Pennsylvani a, and the defendants conduct business wthin
Pennsyl vania. Thus, both the transaction and the parties bear a
reasonabl e rel ationship to Pennsylvania. Accordingly, the Court

shal | apply Pennsylvania's substantive | aw.

C. Analysis of Defendants' Mdttion for Sunmary Judgnent

1. Breach of the Lease Agreenent

a. Failure to Ohtain the Building Permtt

On May 24, 1995, Gant infornmed the plaintiffs that
G ant was termnating the | ease because the plaintiffs failed to
“obtain the required building permt” within 150 days foll ow ng

the date of the execution of the | ease, as required by paragraph

v



3(G of the |ease. Davidson Aff. Ex. 9. The plaintiffs claim
that their failure to obtain the building permt was caused by
Gant’'s failure “to provide Plaintiffs with prototypical floor
pl ans as required by the Lease.” Pls.” Mem at 11-13 (citing
Davi dson Aff. Ex. 4 1 3(D)); Schultz Dep. of 9/25/97 at 276-78,
285- 86, 307-009.

It is well established “that |eases are in the nature
of contracts” and are to be construed according to principles of

construction applicable to contracts. 2401 Pennsylvani a Ave.

Corp. v. Federation of Jewi sh Agencies of G eater Phil adel phia,

466 A 2d 132, 136 (Pa. Super. Ct. 1983), aff’'d, 489 A 2d 733 (Pa.
1985). “[I]t is well settled that where one party to a contract
is hinmself the cause of a failure of performance by the other

party, he cannot advantageously utilize his own fault as an exit

of his contractual obligations.” Rainier v. Chanpion Container

Co., 294 F.2d 96, 103 (3d Cr. 1961) (citations omtted); Sl ater

v. General Cas. Co. of Am, 25 A 2d 697, 699 (Pa. 1942); Mles v.

Met zger, 173 A. 285, 287 (Pa. 1934); see In re Stroud Ford, Inc.,

190 B.R 785, 787 (Bankr. M D. Pa. 1995). A party “may not, in
fact, take advantage of an insurnountabl e obstacle placed, by
hinmself, in the path of the other party’s adherence to an
agreenent. By preventing performance he al so excuses it.” Craig

Coal Mning Co. v. Romani, 513 A 2d 437, 440 (Pa. Super. Ct.

1986) (citations omtted).



When deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |light nost favorable

to the nonnovant. Big Apple BMN Inc., 974 F.2d at 1363.

Moreover, a court nay not consider the credibility or weight of
the evidence in deciding a notion for summary judgnent, even if
the quantity of the noving party's evidence far outwei ghs that of
its opponent. 1d. Wiile Gant denies “prevent[ing] the
plaintiffs fromtinely obtaining a building permt,” Defs.” Mem
in Further Supp. at 11, this is a matter clearly in controversy.
Accordingly, this Court finds that there is a genuine issue of

material fact concerning Gant’s term nation of the |ease.

b. Condition Precedent to Formation of the Lease

In an alternative argunent, G ant contends that there
was never an enforceabl e | ease between the parties because the
parties failed to agree on final construction plans and
specifications relating to the | eased property. |In other words,
G ant maintains that the parties’ ability to agree on the fina
pl ans was a condition precedent to the formation of the |ease.
Because that condition was never satisfied, Gant asserts that it
cannot be liable for any breach on its part.

“A condition may be either a condition precedent to the
formati on of a contract or a condition precedent to perfornmance

under an existing contract.” W& G Seaford Assocs. v. Eastern

Shore Mts., Inc., 714 F. Supp. 1336, 1340 (D. Del. 1989) (citing
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J. Calamari & J. Perillo, Contracts 8§ 11-5, at 440 (3d ed.
1987)). “In the forner situations, the contract itself does not
exi st unless and until the condition occurs.” |d. However,
“IWjith a condition precedent to performance, occurrence of the
condition triggers the parties’ duties under the contract.” |d.
I n support of the proposition that the parties’ final
approval constituted a condition precedent to the formation of

the lease, Gant cites the follow ng cases: Jacobs v. Schneider,

313 P.2d 142 (Cal. Ct. App. 1957): Intaglio Serv. Corp. v. J.L.

Wllianms & Co., Inc., 420 N.E.2d 634 (Ill. App. C. 1981); Brooks

V. Smith, 269 S.W2d 259 (Ky. 1954); Lake Shore Investors v. Rite

Aid Corp., 461 A 2d 725 (Ml. Ct. Spec. App. 1983), aff’d, 471

A.2d 735 (Md. 1984); Saxon Theatre Corp. v. Sage, 200 N. E. 2d 241,

245 (Mass. 1964); Rosenfield v. United States Trust Co., 195 N E

323 (Mass. 1935); Hansen v. Catsman, 123 N.W2d 265 (M ch.

1963).\? |In each of these cases, the courts held that the “plans
and specifications for a building on | eased real property, as
provided in an agreenent to | ease, were not certain or not

conplete.” John C. WIllians, Requirenents as to Certainty and

Conpl et eness of Terns of Lease in Agreenent to Lease, 85 A L.R 3d

414, 472 (1978). Thus, the courts found that the | eases at issue

wer e unenf orceabl e.

2. Al t hough none of these cases represent Pennsylvania | aw, G ant argues
that these cases are directly on point.
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The cases cited by G ant are clearly distinguishable
fromthe instant matter. |In the line of cases nentioned above
and relied on by Gant, the plans contained in the |eases for the
construction of buildings on the real property were nuch | ess
specific and conplete than the plans currently at issue. See
Jacobs, 313 P.2d at 143 (Cal. C. App. 1957) (parties’ agreenent
mentioned only |l ocation of building and square footage, with al

pl ans to be approved at a later date); Intaglio Serv. Corp., 420

N. E. 2d at 636 (sane); Brooks, 269 S.W2d at 260 (parties had
agreed only on the color of the building and “that it was to be
simlar to a certain service station” in another |ocation); Saxon

Theatre Corp., 200 N.E 2d at 242 n. 1 (agreenent nmerely set forth

nunber of seats, location of prem ses, and obligation of |essor
to deliver toilets, air conditioning, and utility lines);

Rosenfield, 195 N.E at 324-26 (no binding agreenent between the

parties where lessor orally offered to put a “*bang up’ store
front in and ‘build a nice place’ for the | essees so they could
do business”); Hansen, 123 N.W2d at 266 (agreenent included only
| ocati on and “[a] pproxi mate” di nensions, and nerely stated that
| essor would build a “brick and masonry building for use as a
drug store”).

In the instant case, the | ease contained a twenty-one

page “Work Letter,” which included G ant’s detail ed construction

specifications. Davidson Aff. Ex. 4 at Ex. D. The | ease
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specified the building materials to be used in the store and the
parking lot. [d. Moreover, the | ease described aspects of the
parking lots, lighting, curbs, sidewal ks, |oading docks, doors,
w ndows, ceilings, floors, toilets, fixtures, exterior signs,
fire suppression and detection systens, and el ectrical
requi renents. 1d. Cbviously, the lease included plans in nuch
greater detail than the | eases discussed in the cases cited by
G ant .

Moreover, in the cases advanced by G ant the
surrounding facts led the courts to find a lack of intent by the

parties to be bound by their agreenents. Lake Shore |nvestors,

461 A 2d at 727 (signed | ease was “subject to agreenent on
certain plans and specifications for construction of the store”
and thus not binding absent the parties’ agreenent on those

itens); Saxon Theatre Corp., 200 N E.2d at 242 n. 1 (agreenent

stated “[p]lans and specifications of both parties to be nutually

agreed upon”); Rosenfield, 195 N E. at 325 (agreenent was nerely

list of items contenplated in the future draft of the | ease, as
evi denced by | essee’s statenents as he signed agreenent that he
woul d not be bound and that a | ease would | ater be drawn). Those
courts found, based on the | anguage contained in the | ease or the
statenents nmade by the parties at the tinme the agreenent was
signed, that the parties nerely agreed to enter into a contract

at a |l ater date.
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In the instant case, the parties’ clearly intended to
enter into a binding agreenent. First, the |anguage of the |ease
illustrates the intent to be bound. The plaintiffs agreed to
submt plans to G ant, incorporating the itens specified in the
“Work Letter.” Davidson Aff. Ex. 4 1 3(D). Upon receipt, G ant
agreed to “nmake necessary nodifications and approve in witing
such . . . [p]lans.” |d. (enphasis added). Thus, the parties
intended to form an enforceabl e agreenent, with G ant naki ng and
approvi ng any nodifications to the plans.

Second, G ant included specific instructions in the
“Work Letter,” providing details on several aspects of the store
that the plaintiffs agreed to build. Mreover, the parties
signed a twenty-nine page | ease agreenent, including specific
items such as the rent due, the termof the |ease, and the
parties responsible for paying the taxes on the property. Thus,
the | ease was not nerely an unenforceable “‘contract to nake a
contract.’” Hansen, 123 N.W2d at 266 (quoting 1 Corbin on
Contracts 8 29, p. 68). |Instead, the parties negotiated and
agreed upon the essential terns of the |ease.

Third, Gant has failed to offer any evidence to prove
their lack of intent to be bound at the tinme the | ease was
entered into. Neither party presented facts regarding the

formation of the | ease that could lead this court to find that
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the | ease was not neant to be enforceable. Accordingly, this
Court finds that the parties forned an enforceabl e | ease.

Furthernmore, this Court finds that the requirenent
concerning G ant’'s approval of the plans constitutes a condition
precedent to the performance of the contract.

[A] condition precedent nmay be defined as a
condi tion which nust occur before a duty to
perform under a contract arises. See Village
Beer and Beverage, Inc. v. Vernon D. Cox &
Co., 327 Pa. Super. 99, 475 A 2d 117 (1984).
Wiile the parties to a contract need not
utilize any particular words to create a
condition precedent, an act or event
designated in a contract will not be
construed as constituting one unl ess that
clearly appears to have been the parties’
intention. See Estate of Barilla, 369 Pa.
Super 213, 535 A 2d 125 (1987); see also
Joseph Paolino & Sons v. City of

Phi | adel phia, 429 Pa. Super. 191, 631 A 2d
1353 (1993). In addition, we note that the
pur pose of any condition set forth in a
contract nust be determ ned in accordance
with the general rules of contractua
interpretation.

Acme Mkts., Inc. v. Federal Arnored Express, 648 A . 2d 1218, 1220

(Pa. Super . 1994). Fromthe |anguage of the | ease, the
parties clearly intended to nake their future agreenent a
condition precedent to their performance under the contract. See

Village Beer and Beverage, Inc., 475 A 2d at 111 (finding intent

of the parties to create an enforceabl e | ease).
However, the fact that the condition was not satisfied

by the | ater agreenent of the parties does not definitely absol ve

14



G ant. The “non-occurrence of a condition” does not necessarily
di scharge the parties fromtheir duties under the contract.

The non-occurrence of a condition of a duty
is said to be “excused” when a condition need
no | onger occur in order for performance of
the duty to beconme due. The non-occurrence
of a condition may be excused on a variety of
grounds . . . . It may be excused by
prevention or hindrance of its occurrence

t hrough a breach of the duty of good faith
and fair dealing.

In re Stroud Ford, Inc., 190 B.R at 787 (citing Restatenent of

Contracts 2nd, 8 205); see Scherer v. Nase, 591 A 2d 1086, 1089

(Pa. Super Ct. 1991) (inposing requirenent of good faith to a
condition precedent of obtaining adequate financing). Thus, if
G ant breached the duty of good faith and fair dealing, it would
still be liable for the breach of the |ease.

The plaintiffs have set forth evidence that G ant
breached its duty of good faith by failing to cooperate in the
exchange of docunents and other information that was necessary
for the plaintiffs to submt final plans for G ant’s approval.
Schultz Dep. of 9/25/97 at 276; Pls.” Mem Ex. E; Slostad Dep. at
42-43. Moreover, the plaintiffs have offered evidence that the
pl ans eventually submtted by G ant were clearly inadequate.
Pls.” Mem Ex. D; Schultz Dep. of 9/25/97 at 307-09. The
defendants have failed to offer any evidence to contradict the
plaintiffs’ presentation. Accordingly, this Court, taking al

reasonabl e inferences in favor of the plaintiffs, nust find that
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there is a genuine issue of material fact concerning Gant’s

breach of its duty of good faith.
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2. Tortious Interference with Business Rel ati ons

I n Pennsyl vania, a plaintiff nust show the follow ng
elenments to state a claimfor tortious interference with
prospective contractual relations: (1) a prospective contractual
relation; (2) the purpose or intent to harmthe plaintiff by
preventing the relation fromoccurring; (3) the absence of
privilege or justification on the part of the defendant; and (4)
actual damage resulting fromthe defendant's conduct. Thonpson

Coal Co. v. Pike Coal Co., 412 A 2d 466, 471 (Pa. 1979).

PETSMART does not dispute that it interfered with the prospective
Second Anendnent between G ant and the plaintiffs, which would
have revived the | ease. Instead, PETSMART argues that its
interference was justified by economc interests, and therefore
is not actionable. Hall Aff. at 5.

When deci ding whether an interfering party was
privileged or justified:

the court nust exam ne a nunber of factors
and determ ne “whet her, upon consi deration of
the relative significance of the factors

i nvol ved, the conduct should be permtted
wthout liability, despite its effect of harm
to another.” Restatenent (Second) of Torts,

§ 767 comment b (1979).

Anong the factors that the court nust
examne in atortious interference case are
“the actor’s conduct,” “the actor’s notive,”
“the interests sought to be advanced by the
actor,” and “the rel ati ons between the
parties.” 1d. 8§ 767(a), (b), (d) & (9g).
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Geen v. Interstate United Managenent Servs. Corp., 748 F.2d 827,

831 (3d Gir. 1984). Applying these factors, courts have held
that a parent conpany is justified when it instructs its wholly-

owned subsidiary to avoid a bad bargain. 1d.; Schulman v. J.P

Morgan I nv. Managenent, Inc., 35 F.3d 799, 809 (3d G r. 1994);

Advent Sys. Ltd. v. Unisys Corp., 925 F.2d 670, 673 (3d Cir.

1991). “[I]n that situation, . . . interference is proper
because the defendant’s notive was to prevent the dissipation of

its subsidiary’ s resources.” Advent Sys. Ltd., 925 F.2d at 673.

[T] he social interests in protecting the freedom of the actor
outwei gh ‘the contractual interests of the other.”” Geen 748
F.2d at 831 (quoting Restatenent (Second) of Torts, 8§ 767(e)).

In the instant case, PETSMART has offered the affidavit
of Charles L. Hall (“Hall”), a PETsSMART Vice-President of Real
Estate, to substantiate its argunent that its interference was
justified. Hall testified that PETSMART found:

inlight of the inability to reach an
agreement with the plaintiffs, and upon
further reflection of the desirability of the
| ocation of the proposed Store, it was not in
Pet Food G ant’s econom c or business
interests to execute the Second Amendnent.

It was decided to cease negotiations. This
deci sion was in accord with ny view (based
upon ny 23 years of experience in retail rea
estate) that the potential profitability of

t he proposed Store was questionable due to

t he physical characteristics of the Property,
including the fact that cars traveling on the
Property’s surroundi ng hi ghways passed at

hi gh speed.
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Hall. Aff. § 10. The plaintiffs fail to offer any evidence to
the contrary.

PETSMART has shown that its decision to term nate
negoti ati ons surroundi ng the Second Anendnent was based on
econom ¢ and business interests. Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
t he nonnoving party to go beyond the nere pl eadi ngs and present
evi dence through affidavits, depositions, or adm ssions on file

to show that there is a genuine issue for trial. Celotex Corp.

477 U.S. at 324. The plaintiffs have failed to oppose PETSMART s
show ng by offering evidence to denonstrate that PETSMART' s acts
were not privileged or justified. Accordingly, PETSMART is

entitled to summry judgnent.

[11. CONCLUSI ON

For the foregoing reasons, the plaintiffs have
denonstrated that a reasonable jury could find that G ant
breached the | ease entered into by the parties. However,
PETsMART has shown that no reasonable jury could find that
PETSMART tortiously interfered with the plaintiffs’ business
relations. Thus, the defendants' Mdtion for Summary Judgnent is
granted in part and denied in part.

An appropriate Order foll ows.

19



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD J. SCHULTZ and : ClVIL ACTI ON
DORI' S SCHULTZ, H W )
V.
THE PET FOOD G ANT, I NC. and :
PETsSMART, | NC : NO. 96-4457
ORDER

AND NOW this 22nd day of January, 1998, upon
consi deration of Defendants' Mtion for Summary Judgnent (Docket
No. 17), IT IS HEREBY ORDERED that the Mdtion is GRANTED in part
and DENIED in part.

| T 1S FURTHER ORDERED t hat all clains agai nst Def endant
PETSMART, Inc. are DI SM SSED W TH PREJUDI CE.

BY THE COURT:

HERBERT J. HUTTON, J.



