IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMAL SCOTT and CALVI N : CIVIL ACTI ON
W LSON :

V.
MARTI N HORN, et al. NO. 97-1448

MEMORANDUM

Padova, J. January 21, 1998

Pro se Plaintiffs Jamal Scott and Calvin WIlson, inmates at
the State Correctional Institution at Gaterford (“SCl -
Graterford”), bring this action agai nst Defendants Martin Horn,
Commi ssi oner of the Departnment of Corrections for the
Commonweal t h of Pennsyl vani a, Father Francis Menei, Adm nistrator
of Religion and Fam |y Services for the Departnent of
Corrections, Donald T. Vaughn, Superintendent of SCl -G aterford,
David D Gugliel no, Deputy Superintendent of SCl-Gaterford, and
Gary dinger, Director of Treatnent at SCl-Gaterford.?
Plaintiffs, nmenbers of the A I.C.P. Muslimcomunity at SCl -

G aterford, assert a claimfor declaratory and injunctive relief

'The parties have agreed to the dism ssal of Rasheed
Sal ahuddi n, forner Chaplain at SCl-Gaterford, and the Depart nment
of Corrections, which has never been served. Therefore, the
portion of Defendants’ Mdtion for Sunmmary Judgnent seeking
judgnment in favor of the Departnent of Corrections and Rasheed
Sal ahuddin will be denied as noot.



under 42 U.S.C. 8 1983, alleging a violation of their First
Amendnent rights to the free exercise of their religion.?

Before the Court is Defendants’ Mdtion for Sunmary Judgnent.
For the reasons set forth below, the Court will grant in part and

deny in part Defendants’ Motion.

FACTS

The followi ng facts are undi sputed. Both of the Plaintiffs
are inmates at SCl-Gaterford. They are nenbers of an Islamc
group known as the Association of Islamc Charitable Projects
(“A1.C.P."). The Phil adel phia branch of the A I.C.P. is |ocated
at 4431 Walnut Street. As nenbers of A I.C.P., Plaintiffs’
religious beliefs differ fromthose of other Muslins in certain
ways, including sone translations and interpretations of the
Koran and the direction in which they pray in order to face
Mecca.

SCl-Gaterford has one Islamc Chaplain, who is an enpl oyee
of the Departnent of Corrections. Oficials at SCl-Gaterford
permt separate, communal services at the prison for six
different Islamc sects. |In addition to one communal Protestant
service, communal services are also allowed for a nunber of

different Christian groups, including Seventh Day Adventists,

By Order entered on Septenmber 8, 1997 (Doc. No. 7), the
Court dismssed all of Plaintiffs’ clains except for Plaintiffs’
First Anendnent claim



Jehovah’s Wt nesses, Episcopalians, and Christian Scientists.

Plaintiffs do not have access to conmunal services that are
congruent with their beliefs. They do have access to ot her neans
of practicing their religion, including individual prayer, study
of the Koran on their own or in concert with other prisoners, and
visits fromreligious advisors.

Plaintiffs requested recognition of the A I.C.P. as a
religious group at SCl-Gaterford, but their request was denied
on the grounds that the religious services already offered were
adequate to neet Plaintiffs’ religious needs. No new Protestant
or Islam c group has been approved at SCl-Gaterford in the |ast
two years. The Departnent of Corrections is re-evaluating its
policy of recognizing so-called “splinter” religious groups and
is considering the possibility of providing a single Islamc

service for all Islamc inmates at SCl -G aterford.

1. LEGAL STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
noving party is entitled to judgment as a matter of law. " Fed.
R Cv. P. 56(c). An issue is "genuine" only if there is

sufficient evidence with which a reasonable jury could find for



the non-noving party. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S. . 2505, 2510 (1986). Furthernore, bearing in
m nd that all uncertainties are to be resolved in favor of the
nonnovi ng party, a factual dispute is "material” only if it m ght
affect the outcone of the case. 1d.

A party seeking sunmmary judgnment always bears the initial
responsibility of informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmaterial

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct.

2548, 2552 (1986). \Where the non-noving party bears the burden
of proof on a particular issue at trial, the novant's initial
Cel ot ex burden can be net sinply by "pointing out to the district
court that there is an absence of evidence to support the non-
movi ng party's case." 1d. at 325, 106 S. C. at 2554. After the
moving party has net its initial burden, sumnmary judgnment is
appropriate if the non-noving party fails to rebut by making a

factual showing "sufficient to establish an elenent essential to

that party's case, and on which that party wll bear the burden
of proof at trial." 1d. at 322, 106 S. C. at 2552.
I11. DI SCUSSI ON

Plaintiffs bring this action under 42 U S.C. § 1983 agai nst

Def endants for violation of their rights under the Free Exercise



Clause of the First Anendnent of the United States Constitution.?
In particular, Plaintiffs contend that Defendants’ failure to
provide themw th the separate communal services that they have
requested and that they consider necessary for worshi p burdens
their free exercise of religion

In their Mtion for Summary Judgnent, Defendants do not
contest the legitimacy of A I.C.P. as areligion or the sincerity
of Plaintiffs A l.C P. beliefs. Therefore, in analyzing
Def endants’ Mdtion, the Court will assunme that Plaintiffs are
entitled to avail thenselves of the protections of the First
Amendnent. Defendants al so do not challenge Plaintiffs’
contention that, as A I.C. P. nenbers, their religious beliefs
differ in certain respects fromthe beliefs of the other Islamc

sects for which SCl-Graterford permts comunal worship services.

*Plaintiffs have sued the Defendants in both their
i ndi vidual and official capacities. To maintain a claimunder
Section 1983, Plaintiffs nust establish that: (1) the conduct
conpl ai ned of was conmtted by one acting under color of state
law; and (2) the conduct deprived themof rights, privileges, or
immunities secured by the Constitution or |aws of the United
States. 42 U.S.C A § 1983; West v. Atkins, 487 U S. 42, 48, 108
S. . 2250, 2254-55 (1988). Public enployees, such as
Def endants, “act under state | aw’ when they act in their official
capacities or while they exercise their responsibilities pursuant
to state law. West, 487 U S at 50, 108 S. C. at 2255.
Plaintiffs can sue Defendants for injunctive relief in their
official capacities. Hafer v. Melo, 502 U S 21, 27, 112 S. C.
358, 362-63 (1991). However, because Plaintiffs’ Section 1983
claimfor declaratory and injunctive relief would only involve
the official capacities of the Defendants, the Court will grant
summary judgnent on the clai magainst the Defendants in their
i ndi vi dual capaciti es.




| nst ead, Defendants advance the follow ng two argunents.*
First, Defendants contend that Plaintiffs’ free exercise of their
religion has not been burdened because Plaintiffs are free to
participate in any of the currently-offered conmunal |slamc
servi ces and because Plaintiffs also have alternate avenues
available to themfor practicing their religion. Second,
Def endants maintain that the decision not to provide Plaintiffs
W th separate comrunal services is based on legitinmate
penol ogi cal interests, including security and cost concerns.
Def endants assert that they are studying the possibility of
abol i shing separate services for different Islamc sects and
providing a single communal Islamc service at SCl-G aterford;
for that reason, no new religious groups have been recogni zed at

SCl-Gaterford during the |ast tw years.

A Plaintiffs' Free Exercise of Their Religion

Al t hough | awful incarceration brings about the necessary
wthdrawal or limtation of many privileges and rights, convicted

prisoners do not forfeit all constitutional protections by reason

‘Def endants al so argue that Plaintiffs failed to pursue the
internal grievance procedures available to themat SCl -
G aterford. To the extent that such an exhaustion requirenent
appl i es here, Defendants own subm ssions denonstrate, and the
Court finds, that Plaintiffs’ efforts in this regard would be
futile. Defendants admit that no new Islamc or Protestant group
has been recognized at SCl-Gaterford within the past two years.



of their conviction and confinement in prison. O lone v. Estate

of Shabazz, 482 U S. 342, 348, 107 S. C. 2400, 2404 (1987).

Inmates clearly retain First Amendnent protections, applicable to
the states by the Fourteenth Amendnent, including the directive
that no | aw shall prohibit the free exercise of religion.®> |d.
Plaintiffs advance two distinct, but related argunents in
support of their free exercise claim First, Plaintiffs argue
that, as nmenbers of A I.C P., they are not given the sane
opportunity as other inmates at SCl-Gaterford to practice their
religion. Plaintiffs point out that at SCl-Gaterford, six
different Islamc sects are allowed to hold comunal services.
In addition, Episcopalians, Seventh Day Adventists, Jehovah’s
Wt nesses, and Christian Scientists are also permtted to hold
comunal services. Because prison officials do not give
Plaintiffs, as nenbers of A I.C P., an equal opportunity to
practice their religion, Plaintiffs argue that their free
exercise rights are being burdened by Defendants.
Anmong the various religious sects represented in a prison,
prison officials may not create unequal opportunities to practice

religion. Cruz v. Beto, 405 U S. 319, 322, 92 S. . 1079, 1081-

82 (1972) (denying a Buddhist inmate a reasonabl e opportunity of

pursuing his faith conparable to the opportunity afforded fell ow

>The First Amendnent provides as follows: “Congress shal
make no | aw respecting an establishnment of religion, or
prohi biting the free exercise thereof.”
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pri soners who adhere to conventional religious precepts states a
First Amendnent viol ation against state prison officials); Cooper
v. Pate, 378 U S. 546, 84 S. C. 1733 (1964)(all egations that
prisoner was denied certain privileges enjoyed by other prisoners
because of his religious beliefs stated a cause of action);

OMlley v. Brierley, 477 F.2d 785, 795 (3d Cr. 1973) (where

state affords inmates the opportunity of practicing a religion,
it may not, w thout reasonable justification, discrimnate

against a particular religion); Long v. Parker, 390 F.2d 816, 820

(3d Cir. 1968)("Wwere ... the charge is nade that the regul ati ons
i nposed by prison authorities restricting religious practices
fall nore harshly on adherents of one faith than another, the
courts wll scrutinize the reasonabl eness of such regulations.").
Plaintiffs also argue that their right to freely exercise
their religion is being burdened by Defendants’ refusal to permt
them the opportunity to participate with other A l.C P. nenbers
in communal prayer, which Plaintiffs submt is an essential part
of their religious beliefs. As Defendants correctly point out,
the State does not have an affirmative duty to provide every
prison inmate with the clergy person or the service of his or her

choice. Gttlemacker v. Prasse, 428 F.2d 1, 4-5 (3d Gr. 1970).

However, the Court of Appeals for the Third Circuit (“the Third
Circuit”) has recognized that “an opportunity to worship as a

congregation by a substantial nunber of prisoners may be a basic



religious experience and, therefore, a fundanental exercise of

religion by a bona fide religious group.” Small v. Lehman, 98

F.3d 762, 765-66 (3d Cir. 1996)(quotations and citations
omtted).®

On the record currently before the Court, genuine issues of
material fact exist as to whether the policy at SCl -G aterford
burdens Plaintiffs’ right to freely exercise their religion. For
exanple, Plaintiffs maintain that communal prayer is an essenti al
el ement of their religion. They also claimthat significant
doctrinal differences exist between their sect and the other
Muslim sects that hold communal services; because of these
differences, Plaintiffs would be commtting an act of bl aspheny
by attending the avail able Miuslimcomunal services. In
contrast, Defendants assert that it is “a well known fact that
Muslinms of different sects may pray together.” (Defs.’ Mt. at
8.) Wth this critical factual issue in dispute, the Court
cannot determ ne on a notion for summary judgnment whet her

Plaintiffs First Amendnent rights have been burdened.

°Smal |, which held that the Religious Freedom Restoration
Act (“RFRA”) applies to clains of prisoners, was deci ded before
the United States Suprene Court struck down the RFRA as
unconstitutional in Cty of Boerne v. Flores, us _ , 117
S. G. 2157 (1997). A though Small has been overruled in part by
Boerne, the finding in Snall that comunal worship may be a
fundanmental aspect of the exercise of religion continues to be
good law in the Third Circuit.




B. Def endants’ Refusal to Permt A 1.C.P. to Hold Comunal

Servi ces
But the Court’s anal ysis does not stop here, because an
inmate’s First Anmendnent rights are not absolute. “[A] prison
regul ation may validly inpinge on an inmate's constitutional
rights if it is reasonably related to a |egitinmate penol ogi ca

interest.” Small v. Lehnman, 98 F. 3d at 765-66 (citing Turner v.

Safley, 482 U.S. 78, 93, 107 S. C. 2254, 2263 and O Lone v.

Estate of Shabazz, 482 U S. 342, 353, 107 S. C. 2400, 2406

(1987)). To determ ne the reasonabl eness of prison managenent
decisions, a court may look to the follow ng factors: (1) whether
there is a valid and rational connection between the prison

regul ation and the legitimte governnental interest justifying
the regulation; (2) whether there are alternative neans avail abl e
to the prisoner to exercise the right; (3) the inpact the
accommodati on of the asserted right will have on prison resources
and guards; and (4) the existence of easy, obvious alternatives
to accommodate the prisoner’s rights. Turner, 482 U S. at 89-90,
107 S. Ct. at 2262.

Def endants offer a nunber of reasons for their decision not
to all ow communal services for A l.C P. nenbers. However, the
exi stence of disputed factual issues and gaps in the Rule 56
subni ssions preclude a finding, as a matter of |aw, that the

prison’s policy is reasonably related to a |legitimte penol ogi cal
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interest. For exanple, a factual dispute exists as to whether
space is available at SCl-Gaterford for comrunal services for
A 1.C P. nenbers. Defendants also submt that security concerns
justify the prohibition of communal services for A l.C P. nenbers
because inmates often forma “gang” under the guise of a
“religion” in order to increase their power and status within the
prison community and their ability to intim date and coerce ot her
prisoners. Although this may be true, nothing contained in the
Rul e 56 subm ssions suggests that the A I.C P. is such a “gang”
or that A 1.C P. nenbers have engaged in intimdation or
coercion. Defendants also assert that no new religi ous groups
have been recogni zed within the |last two years because the
Departnent of Corrections is re-evaluating the policy at SCl -
Graterford, whereby a nunber of “splinter” religious groups have
been allowed to hold separate communal services. Defendants,
however, have not provided the Court with Rule 56 subm ssions
that explain the status of the Departnent’s efforts in this
regard. Wthout such information, the Court cannot determ ne
whet her Defendants’ refusal to permt A 1.C P. to hold communa
services is reasonably related to a legitimate penol ogi ca
i nterest.

For the foregoing reasons, the Court will grant in part and
deny in part Defendants’ Mdtion for Summary Judgmnent.

An appropriate Order foll ows.
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