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. 1 NTRODUCTI ON

The parties have agreed to submit this matter for our
non-jury decision without a formal trial. The parties stipul ated
that we shall only adjudicate liability at this stage. W have
read the Jointly-Prepared Statenent of Facts submitted by the
parties, and we feel that it is sufficient to enable us to render
a decision on the issues the parties have identified.

The Plaintiff has brought two separate clains. The
first claimalleges that Defendants Brunner, Collings, and
McFarl and violated his right to free speech as guaranteed by the
First and Fourteenth Amendnents of the United States Constitution
and by 42 U.S.C. § 1983. The Plaintiff alleges that these
Def endants refused to hire himas a tenure-track faculty nmenber
because of controversial remarks he had made at a faculty
nmeeting. The second claimalleges that Defendant Kutztown

University is guilty of race and gender discrimnation in



violation of Title VI| because he was not hired as a tenure-track

faculty nmenber. The Plaintiff is a white, Anglo-Saxon nal e.

1. BACKGROUND

W will adopt as our findings of fact, under Fed. R
Cv. Pro. 52(a), each of the follow ng nunbered paragraphs, taken
directly fromthe Jointly-Prepared Statenent of Facts submtted
by the parties.
A Parties

1. Plaintiff Richard A'S. Hall is a British-born
career academ c who holds a Ph.D. fromthe University of Toronto
and has been teachi ng phil osophy at various colleges and
universities for over 12 years. He becane a United States
citizen in 1985. As discussed nore fully below, he held
tenporary appointnents to teach in the Phil osophy Departnent at
Kut zt own University during the 1993-94 academ c year and during
the Fall 1994 senester. He is a white Angl o- Saxon nal e.

2. Def endant Kut ztown University is one of the 14
uni versities which conprise the Pennsylvania State System of
H gher Education. There are over 7,000 full and part tine
students at Kutztown University, alnost all from Pennsylvania and
t he surroundi ng region.

3. Def endant David MFarland is the President of
Kut zt own University. He has held this position since 1988. He

is a white nmal e.



4, Def endant Richard Collings was the Dean of the
Col | ege of Liberal Arts and Sciences at Kutztown University from
1989- 1991 and the Provost of Kutztown University from 1991-1996.
He is a white mal e.

5. Def endant Carl Brunner is the current Dean of
Li beral Arts and Sciences at Kutztown University, a position he
has held on either an "acting" basis or a permanent basis since
1991. He is a white nale.

B. The Col | ege of Liberal Arts and Sciences

6. Kut ztown University is divided into five coll eges:
The Col | ege of Business, the College of Visual and Perform ng
Arts, the College of Liberal Arts and Sciences, the Coll ege of
Education, and the Coll ege of Gaduate Studies.

7. There are 14 departnments within the Col |l ege of
Li beral Arts and Sciences.

8. At any given tinme, there are over 200 pernmanent
and tenporary faculty nenbers in the Coll ege of Liberal Arts and
Sci ences. Permanent faculty nenbers are either tenured or on a
tenure track (working toward tenure). Tenporary faculty nenbers
may be enployed full time or part tinme, and nay be appointed for
one or two senesters at a tine.

9. Joint Exhibit A shows the total nunber of faculty
in each departnment wthin the College of Liberal Arts and
Sci ences during the 1993-94, 1994-95, 1995-96, and 1996- 97

academ c years, broken down by sex and by minority status.



C. Past and Present Phil osophy Departnent Faculty

10. Dr. Allan Back is a tenured nenber of the
Phi | osophy Departnment. He has served as the Chair of the
Departnment since 1990. He is a white nule.

11. Dr. Janes Hall is a tenured nenber of the
Phi | osophy Department. He has been teaching in that Departnent
since 1978 or 1979. He is a white male. He is not related to
the Plaintiff.

12. Dr. Phillip Ferreira was appointed to a
tenure-track position in the Philosophy Departnment in 1992. Hs
application for tenure was granted in May 1997. He is a white
mal e.

13. Dr. John Lizza held tenporary appointnents in the
Phi | osophy Departnent during the 1993-94 acadenm c year and during
the Spring 1995 senester. He was then appointed to a
tenure-track position, effective at the start of the 1995-96
academc year. He is a white nale.

14. Dr. Leenon McHenry held a one-year tenporary
appoi ntment in the Phil osophy Departnent during the 1995-96
academc year. He is a white nale.

15. Dr. Yong Huang holds a tenure-track position in
t he Phil osophy Departnent. H s appointnent was effective at the
begi nning of the 1996-97 academc year. He is a native of China.

16. Professor Charles Watkins taught phil osophy at
Kut zt own University for 25 years. He was on sabbatical |eave

during the 1993-94 academic year. At the tine of his retirenent
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at the end of the 1994-95 academ c year he was a tenured full
professor. He is now engaged in the private practice of law. He
is a white nmale.

17. Dr. Raynond Lucas was a tenured professor in the
Phi | osophy Departnment. He retired at the end of the 1992-93
academc year. He is a white nale.

D. Facul ty Eval uation

18. The procedures set forth in Article XII of the
Col | ecti ve Bargai ni ng Agreenent between the Association of
Pennsyl vania State Coll ege and University Faculties ("APSCUF")
and the State System of Hi gher Education ("SSHE") (Joint Exhibit
B) are utilized to evaluate faculty at Kutztown University.

19. Each university within the SSHE, and each
departnent within each university, has its own eval uation
procedure, which nust conply with the overriding requirenents of
t he Col | ective Bargai ni ng Agreenent.

20. Tenure-track faculty nenbers are considered to be
on probationary status for five years. Their performance is
eval uat ed annual ly.

21. The performance of faculty nenbers who have
al ready been granted tenure is evaluated every five years.

22. Tenporary faculty nenbers are evaluated utilizing
basically the sane procedures as are utilized for tenure-track
faculty nmenbers.

23. At the departnental |evel at Kutztown, the

eval uation process has three conponents: a Pronotion, Evaluation
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and Tenure ("PET") Comm ttee eval uation, a separate eval uation by
the chair of the departnent, and student eval uations in al
cl asses taught.

24. According to the Collective Bargaini ng Agreenent
(Joint Exhibit B), departnental evaluation commttees shal
consi st of three nenbers, selected by the nenbers of the
department, and shall not include the chair of the departnent.
| f necessary or desirable, individuals fromoutside a given
departnent nmay serve on that departnent's eval uation conmttee.

25. In the Phil osophy Departnent at Kutztown, PET
Conmi ttees have typically included two Phil osophy Depart nment
faculty nenbers. Because the Departnent is small, the third
menber of a faculty nmenber's PET Commttee at tinmes nust cone
from outside the Departnent.

26. Under the Collective Bargai ning Agreenent and in
practice in the Phil osophy Departnent at Kutztown, two nenbers of
the PET Comm ttee nust each observe one class per senester taught
by the faculty nenber being evaluated. As a practical matter,
these are the only occasions when faculty nmenbers see peers teach
a cl ass.

27. The faculty nenber whose perfornmance is being
eval uat ed recei ves advance notice of when a PET Conm ttee nenber
wi ||l be observing the faculty nenber teach

28. University adm nistrators, such as deans, the
provost, and the president, are not permtted to observe faculty

menbers' teaching.



29. For each class a Phil osophy Departnent PET
Comm ttee nenber attends, he or she conpletes a "Faculty
(bservation Form" the substance of which is subsequently shared
with the eval uee.

30. After the observation of a faculty nenber's
cl asses has taken place, and after review ng student eval uations
of the faculty nenber (See Facts 32-42, infra), the Phil osophy
Departnment PET Committee, through its chair, prepares a narrative
evaluation of the faculty nmenber. This PET Commttee eval uation
is submtted to the Dean, Defendant Brunner. It is also shared
w th the eval uee.

31. The chair of the appropriate departnent also
eval uates each Kutztown faculty nenber. The chair conpletes a
"Departnment Chairperson-Non-Tenured Perfornmance Rating Report”
form which is shared wwth the eval uee and submtted to the dean
The chair's evaluation is separate and i ndependent fromthe PET
Commttee' s evaluation, although the chair may see the PET
Committee' s eval uation before conpleting and submtting the
chair's own evaluation of the faculty nenber.

32. Before the end of every senester, Kutztown
students in every course are asked to conplete a two-part
eval uation formcalled the "Student Rating of Instruction”
("SRI") (Joint Exhibit C. Part A of the SRI consists of 21
mul tiple choice questions (each with three, four, or five
possi bl e responses); Part B of the SRI consists of two open-ended

guestions inviting narrative responses by the student.
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33. The SRI is adm nistered during a schedul ed cl ass
period, by a faculty nenber other than the one being eval uated
and outside that faculty nenber's presence. Al students who are
present for that particular class are invited to conplete the
SRI. There is no procedure for absentees to conplete the SRI

34. The faculty nmenber administering the SRI collects
the students' responses to Part A and Part B.

35. Student responses to Part A of the SRI are nmachine
readabl e and tabul ated by conputer.

36. Until 1996, when Kutztown University acquired its
own optical scanner, student responses to Part A of the SRl were
tabul ated at East Stroudsburg University. The process i s now
done at Kutztown.

37. Wen conpl eted, the conputer generated reports for
each course taught by each faculty nenber are sent to the
respective departnents.

38. Kutztown students' responses to Part B of the SR
are held initially in the eval uee's departnent.

39. Faculty nmenbers nust submt their final grades for
the senmester before they are allowed to see either the
conmput er-generated reports of student responses to Part A of the
SRI or the narrative responses to Part B

40. Once student responses to Part B of the SRl are
rel eased to the faculty nenber in question, they are considered

the property of the faculty nenber.



41. I n nost departnents at Kutztown, including the
Phi | osophy Departnent, it is expected that faculty nenbers wl|l
share the responses to Part B of the SRI with their PET
Commttees and departnent chairs. Philosophy Departnent PET
Committees expect to review and consider responses to both Part A
and Part B of the SRI.

42. Admi nistrators at Kutztown University do not see
student responses to Part B of the SRI unless and until a faculty
menber submts copies of themin support of an application for
pronotion or tenure.

43. After the dean receives the PET Commttee and
department chair eval uations concerning a faculty nenber, al ong
Wi th the student responses to Part A of the SRI, the dean reviews
t hem

44. Due to the sheer nunber of eval uations Dean
Brunner nust review, it is inpossible for himto review each one
i n depth.

45. Defendant Brunner gives sonmewhat greater attention
to the evaluations of tenure-track faculty nenbers than he gives
to the evaluations of tenporary faculty nenbers. He believes
this is justified because the University necessarily nmakes a
bi gger investnent in, and is nore conmtted to, the professional
devel opnment of its tenure-track faculty, as distinguished from
its tenporary faculty. In nost cases, a tenure-track faculty
menber can be expected to teach at Kutztown for many years. The

tenure rate is very high. In contrast, tenporary faculty nmenbers
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are hired for limted periods, with no assurance of ongoi ng
enpl oynent. There are, however, faculty nenbers who have
received multiple tenporary appointnents, in increnments of one
senester or one year at a tine.

46. In review ng the evaluations of a tenure-track
faculty nmenber, Dean Brunner may zero in on and conment upon any
weaknesses whi ch have been identified by the person's PET
Conmi ttee or chair or which he hinself has detected. Formnulating
strategies for constructive change is |less of a concern for
tenporary faculty with limted duration appointnents.

47. In addition, Dean Brunner takes note of tenure
track faculty nmenbers' scholarly growh and service. There is no
expectation that tenporary faculty nenbers will engage in
scholarly activity or conmmunity or college service, although sone
do.

48. In reviewi ng responses to Part A of the SRI, Dean
Brunner focuses on what he considers the nost inportant
questions: 1, 2, 3, 9, 10, 11, 12, 17, and 20.

49. On question 1, regarding the instructor's
preparation, Dean Brunner expects at |least half the class to
answer "always" (A) and nost of the rest to answer "nost of the
tine" (B).

50. On question 2, regardi ng whet her course materi al
is effectively organi zed, Dean Brunner expects al nost al

students to answer "yes, generally."
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51. On question 3, regarding clarity of presentation,
Dean Brunner said that he woul d question teaching effectiveness
if 15% or nore of the students answered "l ess than half the tine"
(C or "hardly ever, if at all" (D).

52. On question 9, regardi ng whether the instructor
treats the students with respect and wi thout prejudice, Dean
Brunner expects at |east 90% of the students to answer "al ways"”
(A) or "nost of the tinme" (B).

53. On question 10, regardi ng whether the instructor
mai nt ai ns good interpersonal relations wth the class, Dean
Brunner expects a mapjority of the students to answer "yes" (A).

54. On question 11, regardi ng whether the objectives
and student responsibilities of the course were made clear at the
begi nning of the term Dean Brunner expects a majority of the
students to answer "yes" (A).

55. On question 12, regarding the extent to which
instruction (including teaching nethods) was consistent with
course objectives, Dean Brunner expects the majority of students
to answer "always" (A) or "nost of the tinme" (B).

56. On question 17, which asks "Were graded materials
returned soon enough and with sufficient review or evaluation to
be useful in the |learning process?" Dean Brunner expects a
maj ority of the students to answer "always" (A) or "nost of the
tine" (B).

57. On question 20, which asks for an overall rating,

Dean Brunner finds it troubling if 10% or nore of the students
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(in a class of at |east average size) consider the faculty nenber
to be "poor"” (D) or "very poor" (E)

58. Dean Brunner gives student eval uations
"substantial credibility" and considers themvery inportant. He
gives | ess weight to evaluations by departnent chairs and PET
Committees, noting that observations of peers' classes are
schedul ed, and that it can be difficult to evaluate one's
col | eagues.

59. There are many possi bl e explanations for seem ngly
"hi gh" or seemingly "low' nunbers on a faculty nenbers' student
evaluations (Part A). For exanple, high nunbers may nean that a
faculty nmenber is an excellent teacher, or they nay nean that the
professor is not especially good but is well-liked for giving
lots of high grades. Simlarly, |ow nunbers may refl ect
obj ectively poor teaching or student resentnent for a professor's
bei ng demandi ng.

60. Unlike individual faculty nenbers or even
departnent chairs, adm nistrators such as Dean Brunner and
Provost Collings routinely see hundreds of eval uati ons.
Adm ni strators therefore have a basis for informally conparing a
gi ven faculty menber's evaluations to what appears to themto be
"typical" or "average" college-w de or university-w de. However,
the University does not conpile conprehensive statistical
anal yses of faculty eval uations.

60a. During their depositions, sonme nenbers of the

Phi | osophy Departnment testified that they had the inpression that
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the adm nistration eval uated the teaching of wonen and/ or
mnorities nore leniently than the teaching of white mal es.

Al t hough certain individuals in other departnents were nentioned
by name, no Phil osophy Departnent faculty nenber had ever seen

t hose individual s’ actual evaluations, nor did any of them have
any first hand know edge of how anyone in the adm nistration in
fact viewed the teaching of the individuals in question.

61. After reviewing a faculty menber's PET Committee,
department chair, and student evaluations (Part A), Dean Brunner
transmts themto the Provost, with a cover nmeno. For tenporary
faculty nmenbers, the Dean's cover nenorandum has al ways tended to
be brief. |In recent years, Dean Brunner has adopted a formfor
t hi s purpose.

62. The provost, in turn, reviews the faculty nmenber's
eval uati ons and the dean's cover nenp and transmts the entire
package to the president of the university wwth a second cover
neno.

63. Because the provost is required to review al
faculty evaluations for the entire university, the provost is
constrained to pay even less attention than the deans to each
i ndi vi dual evaluation. Wile at Kutztown, Provost Collings
relied heavily upon the deans of the colleges, including Dean
Brunner, to alert himto problens with any faculty nenber's
performance. In the absence of any indication of trouble,
Provost Collings routinely transmtted evaluations to the

Presi dent (for placenment in the faculty nmenber's official
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personnel file) with the sinple coment that he was "in
substantial agreenent” with the faculty nenber’'s dean

64. To the extent that Provost Collings scrutinized
responses to Part A of the SRI during his tenure at Kutztown, he
paid nost attention to whether the instructor was organi zed
(question 2), whether the instructor returned assignnents in a
tinmely manner (question 17), whether the instructor respected
students (question 9), and whether there were good rel ations
between the faculty nmenber and students (question 10), More
generally, he | ooked for any responses at the far end of the
scale for any given question.

65. Provost Collings was also interested in whether
the PET Comm ttee and departnment chair eval uations were generally
consistent with each other and with the faculty nenber's student
eval uati ons.

66. Wth regard to the Phil osophy Departnent, Provost
Collings feels that Dr. Back, Dr. J. Hall, and Professor \Watkins
had noderate credibility. He would not disregard what any of
them sai d, but he was not sure any of themwas prepared to nmake
"really tough decisions" about colleagues. This is not unusual
in academ a, where eval uees see what evaluators wite, and
faculty nmenbers have to live with their peers as office mates and
col | eagues.

67. Joint Exhibit D consists of the PET Comm tt ee,
Departnment Chair, and student evaluations (Part A) of the

Plaintiff's performance during the three senesters he taught at
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Kut ztown as a tenporary faculty nmenber, along with 1994 and 1995
cover nenos by Dean Brunner and Provost Col lings.

68. Avail abl e eval uati ons of Phil osophy Depart nent
faculty nmenbers John Lizza, Leenon McHenry, and Yong Huang are
attached as Joint Exhibits E, F, and G

69. Student evaluations (Part A) of five individuals
in addition to Dr. Lizza, who had full-tinme tenporary positions
in the College of Liberal Arts and Sciences at Kutztown, and who
subsequently received tenure-track appointnents in their
respective departnents during the tinme period in question, are
attached as Joint Exhibits H I, J, K and L. (It has not been
possi bl e to determ ne whether there were other tenporary faculty
menbers who applied for but did not get tenure-track appointnents
during the same period.)

E. Faculty Hring at Kutztown

70. Article XI of the Collective Bargai ni ng Agreenent
bet ween AFSCUF and SSHE (Joint Exhibit M sets forth general
requirenents for faculty hiring by SSHE universities, including
Kut zt own Uni versity.

70a. Each university also has its own |ocal procedures
for hiring faculty nmenbers. Joint Exhibit Nis a copy of
Kut zt own' s | ocal procedure.

71. In general, the process of hiring both tenporary
and permanent faculty nenbers at Kutztown begi ns when a

departnent chair submts a conpleted Request to Hire formto the
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dean of his or her college. |If the dean approves the request and
signs the form he or she transmts the formto the Provost.

72. After the Provost approves a Request to Hire, a
search commttee is forned.

73. In the Phil osophy Departnent, search conmmttees
are conprised of all tenured or tenure-track faculty, except the
Chair of the Departnment. The position of chair of the search
commttee is rotated.

74. In the Phil osophy Departnment, the chair of the
search conmttee prepares an adverti senent, and solicits the
i nput and approval of other nenbers of the search commttee.

Al t hough there are specialties within the discipline of

Phi | osophy, the Phil osophy Departnment at Kutztown has sought to
attract the w dest possible pool of applicants, and therefore has
worded its advertisenents broadly.

75. A departnent's proposed advertisenent for a
faculty position nust al so be approved by the appropriate dean
and the Affirmative Action Ofice.

75a. In general, in recent years, Kutztown University
has wanted to add nore qualified wonen and mnorities to its
faculty (and to diversify its staff and student body).

75b. Kutztown's goals are consistent wwth the "Equity
Plan" of the SSHE. The Equity Plan touches upon many areas of
university operations and policies. One of themis faculty

hiring. Under the Equity Plan, it is recomended that the
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faculty and admi nistration at each SSHE institution support
diversification of the institution's faculty.

76. After the text of an advertisenent is approved,
the Affirmative Action O fice determ nes where the adverti senent
wi |l be placed. Kutztown Phil osophy Departnent search commttees

routinely ask that their advertisenents be placed in The Journa

of Philosophy. 1In addition, the University routinely places

advertisenents for faculty positions in The Chronicle of Higher

Educati on, Hi spanic CQutl ook, Wnen in H gher Education, and Bl ack

| ssues in H gher Education.

77. Precisely when advertisenents for faculty
positions are run depends on factors such as when the position
was aut horized, how long it takes the departnent to propose a job
description and advertisenent, the expense of placing
adverti senents where proposed by the departnent, and the belief

that advertisenents run in The Chronicle of Hi gher Education just

before Christmas break will not be w dely read.

78. Advertisenents for phil osophy positions direct
candi dates to send their applications to the search commttee
chair. The Phil osophy Departnent secretary creates a file for
each application, puts the files in al phabetical order, and sends
t he names and addresses of the applicants to the Affirmative
Action Ofice. The Affirmative Action Ofice, in turn, sends the
applicants a questionnaire, asking themto specify their gender

and mnority status.
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79. Based upon applicants' responses to the
Affirmative Action Ofice questionnaire, the Affirmative Action
O fice my send a nenorandumto the chair of a departnent's
search conmmttee, listing the nanes of one or nore applicants who
have identified thensel ves as wonen or mnorities; asking that
their resunes be reviewed; and strongly encouragi ng the search
comrittee to interview the applicants "if it is determ ned that
they neet the qualifications of the position.” Joint Exhibit O
consi sts of exanples of such nenoranda.

80. At the beginning of any search, the affirmative
action officer is responsible for explaining applicable
procedures and guidelines to the chair of the departnental search
comm ttee.

81. During the period in question, Kutztown
University's affirmative action policy was summari zed in a
docunent titled "Hring the Most Qualified Candi date" (Joint
Exhibit P).

82. Dean Brunner's, Provost Collings's, and President
McFar | and' s understandi ng of the concept of voluntary affirmative
action, which they have each expressed publicly on various
occasions, is consistent wwth the policy set forth in Joint
Exhibit P.

83. The University's policy is to solicit and consider
as diverse a group of applicants as possible, and always to hire
the best qualified candi date regardl ess of race, sex, or any

ot her personal characteristic.
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84. Over the years, Philosophy Departnent search
committees have utilized substantially simlar search procedures,
but there have been variations dependi ng upon who is serving as
chair of the commttee for a given search.

85. In general, nenbers of the search conmttee nust
screen a | arge volune of applications and, through a process of
elimnpation, arrive at a "short list" of 10-20 candi dates who
wi |l be given the nost serious consideration.

85a. In the Phil osophy Departnent, commttee nenbers
screeni ng applications consider factors such as candi dates'
academ c preparation; teaching experience; publications and ot her
contributions to the profession; past comunity and university
service; and the extent to which candi dates' backgrounds and
areas of specialization conplenent those of others in the
department. As a general rule, Philosophy Departnent search
commttees have in the past subscribed to the view that the nore
years of teaching experience a candidate has, the better.

86. Even after the pool is narrowed to a short |ist,
there is additional debate regarding which candidates will be
invited to canpus for an interview. Normally, due to budgetary
and time constraints, no nore than 4 or 5 candidates for a single
position can be brought to Kutztown for an interview.

87. During the tine period at issue in this case, Dean
Brunner, the Affirmative Action Oficer, and the chair of a

departmental search conmttee would jointly review any
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departnental short |ist before the departnent would be permtted
to invite any candidates to Kutztown for interviews.

88. After the proposed list of interviewees is
approved, the search conmmittee chair invites candi dates for
interviews and (for those candi dates who accept the invitation)
mekes arrangenents for themto conme to Kutztown.

89. Wien visiting Kutztown University, candidates for
positions in the Phil osophy Departnent teach a class, give a
presentation to the Philosophy C ub, neet with Departnent
faculty, and have an interview with the Dean. The Departnent has
invited Dean Brunner to attend the Phil osophy C ub presentations,
but - - because his schedul e does not permt himto attend all of
t hese sessions--he has decided it is fairer for himnot to attend
any of them

90. The Coll ective Bargai ning Agreenent provides that,
after interviews are conpleted, a mpgjority of the regul ar
full-tinme departnent faculty nmust arrive at a hiring
recomendati on. The Phil osophy Departnent operates by consensus
rather than by strict majority vote.

91. At this point, the chair of the search committee
conpl etes a Candi date Approval Form addressed to the Provost.
The signature of the search commttee chair reflects the fact
that a majority of the regular full-tinme faculty concur in the
reconmendat i on.

92. The Candi date Approval Form nust al so be signed

by the departnment chair. The departnment chair may or may not
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agree with the departnental reconmendation. However, in the
Phi | osophy Departnent, Dr. Back has consistently taken an active
role in the search process, including the conmttee's
del i berations, so the Departnent's recommendati on and the chair's
recomendati on are effectively one and the sane.

93. At Kutztown, the dean of the appropriate coll ege
reviews each departnment's hiring recommendati ons.

94. In reviewng a departnent's recommendation to hire
a candi date, Dean Brunner--who will already have interviewed the
candi dat e--conpares the candidate's qualifications to those
called for in the published job description, to verify that the
candi date qualifies for the position. He also reviews the
candi date's CV, checking his or her past enploynent, |ength of
service at other institutions, and courses taught. |If past
student evaluations of the candidate's teaching are forwarded to
him he reviews those as well, but he does not draw any negative
inference if student eval uations are not provided, because not
every departnent asks candidates to submt them and not every
candi date has witten evaluations to submt in support of an
application.

95. After the dean reviews the recomendation, the
Candi date Approval Formis forwarded to the affirmative action
officer, who is asked to certify that the search conplied with
the University's affirmative action procedures.

96. Thereafter, the recommendation is sent to the

Provost and, fromthere, to the President, who is the fina
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deci si on-maker for faculty hiring. President MFarl and, however,
del egates nost of his responsibility for faculty hiring to the
Provost. The President does little but sign contracts. Only in
t hose rare situations when there is a contentious situation

bet ween a departnent and/or a dean and/or the Provost does

Presi dent MFarland review hiring recommendations in greater
detail .

97. Dean Brunner does not recall any occasion between
1993 and 1996 when Provost Collings disagreed wth his concl usion
regardi ng whet her a person should be hired for a tenporary or
tenure-track faculty position.

98. Simlarly, President MFarland has agreed with al
or virtually all of Provost Collings's conclusions regarding
faculty hiring during the tinme period at issue in this case.

99. After a positionis filled, the departnment is
supposed to submt "pink sheets," "green sheets,” and an
Affirmative Action Sunmary formto the Affirmative Action Ofice.
G een sheets |ist candi dates who were not interviewed, and the
reasons for this; pink sheets |list candi dates who were
interviewed and identify the person actually hired for the
posi tion.

100. Joint Exhibit Q shows the total nunber of
tenure-track and full tinme tenporary faculty nmenbers hired in the
Col | ege of Liberal Arts and Sciences at Kutztown University for
the 1993-94, 1994-95, 1995-96, and 1996-97 academ c years, broken

down by sex and by mnority status.
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101. During the tinme period in question a total of six
i ndi vidual s who had tenporary faculty appointnents in the Coll ege
of Liberal Arts and Sciences at Kutztown were subsequently
appoi nted to tenure-track positions. These include Dr. Lizza in
t he Phil osophy Departnent and five individuals in other
departnments who were identified during discovery as white nale
#5, white fermale #5, white male #3, white male #14, and "the
bl ack femal e biologist."

102. Dean Brunner testified that no pressure to hire
wonen and/or mnorities, rather than white males, was exerted
upon himor by him

103. During their depositions, sone nenbers of the
Phi | osophy Departnment testified that they had the inpression that
the adm nistration preferred that wonmen and/or mnorities--rather
than white nmal es--be hired for the Kutztown faculty. These
Depart ment nenbers acknow edged, however, that no one ever said
this explicitly, and they could not identify any docunents or
ot her concrete evidence which woul d support this testinony,
except one faculty nenber did cite the hiring of a black female
in the Biology Departnent.

104. The hiring of the "black female biologist" to a
tenure-track position canme about in the follow ng manner. During
the 1993-94 academ c year, when the "black fenmal e biologist" was
wor ki ng at Kutztown under a tenporary appoi ntnment, the Biol ogy
Departnment conducted a search for a tenure-track faculty nenber.

The Departnent's first choice was an applicant from outside the
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Kut zt own University comunity, who was a Filipino woman. The
"black femal e biologist" was the Departnent's second choi ce.
Knowi ng this, and knowi ng that the Biology Departnent wanted and
could actually use another tenure-track faculty nenber, the
adm ni stration offered to convert an existing tenporary position
to a tenure-track position, provided that the Departnent
recomrended the "black femal e biologist" for this second tenure-
track position. The Departnent agreed to this, and the "bl ack
femal e biologist” and the Filipino woman were both appointed to
tenure-track positions that year.

104a. Provost Collings testified that two factors
entered into the decision to authorize two tenure-track
appoi ntnments in the Biology Departnent at that tinme: There was a
real need in the Departnment to fill the position on a pernanent
basis; and appointing the "black fermal e biologist" to a tenure-
track position would help diversify Kutztown’ s permanent faculty.
F. Initial Hring of the Plaintiff and Dr. Lizza

105. At the beginning of the 1992-93 academ c year, it
was known that Professor Watkins would be on sabbatical |eave the
foll ow ng year.

106. The Phil osophy Departnment therefore submtted a
Request to Hire form seeking approval to fill Professor
Wat ki ns's position on a tenporary basis.

107. For budgetary reasons, Dean Brunner held this form

W thout action for a period of tine.
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108. Toward the end of 1992, the possibility that Dr.
Lucas mght retire also arose. This would result in another
vacancy in the Phil osophy Departnent.

109. In Decenber 1992, the Phil osophy Departnent was
gi ven conditional approval to advertise to fill one or two
vacanci es, contingent upon funding and adm ni strative approval.

110. In February 1993, shortly after Dr. Lucas
confirmed that he would indeed retire, Dean Brunner and Provost
Col l'ings approved the filling of two tenporary positions in the
Phi | osophy Departnment. (Initially one of the positions was
expected to be full-time and the other 3/4-tinme, but both were
ultimately filled on a full-tinme basis.)

111. A search commttee was duly established. It was
chaired by Dr. J. Hall and included Professor Watkins and Dr.
Ferreira.

112. The Committee reviewed nunerous applications,

i ncluding ones submitted by the Plaintiff and Dr. Lizza.

113. On April 30, 1993, Dr. Back expressed the view
that Dr. Lizza and a Dr. Hobbs should be hired for the two
avail abl e positions. Dr. Hobbs, however, accepted a position
el sewher e.

114. On May 5, 1993, Dr. J. Hall, on behalf of a
majority of the regular full-time faculty in the Phil osophy
Departnment, formally recommended that Dr. Lizza be hired for one
of the two available tenporary positions. As Departnent Chair,

Dr. Back concurred. Dean Brunner approved this recomrendati on on
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May 19, 1993, and Dr. Lizza was indeed hired at the rank of
assi stant professor for the first of the two tenporary positions.

115. Sone tine before June 10, 1993, Dr. Back renarked
to Dean Brunner sonething to the effect that the Plaintiff "is
really not a philosopher, but is nore a student of Anerican
Studies.” Dr. Back went on to add that plaintiff was
nevert hel ess an acceptabl e candidate for the avail able tenporary
position, with the rank of assistant professor.

116. On June 10, 1993, Dr. Back signed a standard
Candi dat e Approval Form which had al ready been signed by the
chair of the search commttee, Dr. J. Hall, formally recomendi ng
that plaintiff be hired for the second avail able tenporary
position in the Phil osophy Departnent. Dean Brunner approved
this recommendati on on June 28, 1993, and plaintiff was in fact
hired for the second avail able tenporary position, at the rank of
assi stant professor.

117. Joint Exhibit Ris a copy of the "pink sheet”
conpl eted at the end of the 1992-93 search
G The CGeneral Education Mde

118. Ceneral Education is one conponent of a student's
baccal aureate degree program (the other conponent being the
student's major area of study).

119. In 1991, Kutztown University established a General
Educati on Task Force to anal yze the underlying goals of general

education, articulate those goals, make recommendati ons for
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i nprovi ng general education at the University, and present a new
nodel for general education

120. On August 30, 1993, the General Education Task
Force di ssem nated a Proposed Mddel for CGeneral Education (Joint
Exhibit S) to the Kutztown University comunity.

121. The Task Force schedul ed a series of open neetings
for Septenber 7 and 9 and COctober 21, 1993, during which nenbers
of the university community could obtain additional information
and suggest revisions to the Proposed Mddel for GCeneral
Educat i on.

122. By nenorandum dated March 28, 1994 (Joint Exhibit
T), Dean Brunner notified all faculty in the Coll ege of Liberal
Arts and Sciences that he was scheduling a college faculty
nmeeting for April 19, 1994, to discuss the Proposed General
Educati on Model .

123. Dean Brunner did in fact conduct such a faculty
nmeet i ng.

124. During the April 19, 1994 faculty neeting, Dean
Brunner reviewed the various conponents of the General Education
Model , seeking input fromhis faculty.

125. The Plaintiff recalls Dean Brunner saying
sonmet hing toward the end of the neeting to the effect of, "I
don't see how there could be, but is anyone here opposed to
mul ti-cul tural education?" Dean Brunner is not sure he used
these words, but it is undisputed that the Plaintiff raised his

hand and was recogni zed.
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126. It is also undisputed that the Plaintiff's ensuing
remar ks were expressed in a dramatic and forceful manner.

127. The Plaintiff, Dean Brunner, and others have
differing recollections of exactly what the Plaintiff said during
the faculty neeting.

128. The Plaintiff's recollection is that he said
mul ticultural education is not a good thing. He recalls speaking
at sone |l ength about "barbaric" practices engaged in throughout
the world, such as female circuntision in the Sudan, slavery in
ot her African countries, bride-burning in India, and
di scrimnation against wonen in Islamc countries. The Plaintiff
recalls saying that Westerners have a noral duty to stand up
agai nst such objective evils. Overall, according to the
Plaintiff, his remarks reflected the phil osophical doctrine of
noral absolutism as opposed to noral relativism

128a. Dr. Back has a recollection of the Plaintiff
meki ng coments at a faculty neeting. H's recollection is
generally consistent wwth the Plaintiff’s testinony.

129. Dean Brunner recalls the Plaintiff stating bluntly
that there are certain cultures he (the Plaintiff) "abhors."

Dean Brunner does not renenber the Plaintiff engaging in an
ext ended di scourse about specific cultural practices.

130. Dean Brunner recalls that a hush fell over the
roomas the Plaintiff spoke.

131. Simlarly, the Plaintiff does not recall any

di scussion follow ng his nonol ogue. According to the Plaintiff,
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no one specifically opposed himfromthe floor; no one questioned
him no one approached himafterwards to express di sagreenent.

132. Dean Brunner renenbers two faculty renmenbers who
reacted to the Plaintiff's coments: Dr. Cherry Mauk, Chair of
the Mat hematics Departnent, and Dr. Debbie Sieger, Chair of the
Social Work Departnment. According to Dean Brunner, Dr. Mauk rose
during the neeting and said "I don’t abhor any culture [although]
| may dislike certain practices of a culture."” Dean Brunner
recalls Dr. Sieger comng up to himafter the neeting and sayi ng
sonmething to the effect of "Why do we have sonebody Iike that on
our facul ty?"

132a. Dean Brunner did not respond to the Plaintiff’s
remarks (or to Dr. Sieger’s question), but personally thought it
strange that sonebody, in such a dramatic way, would indicate
that they abhorred certain cultures.

133. Dean Brunner stated that as far as he is
concerned, faculty nenbers are free to express their views at
faculty neetings, whatever those views happen to be.

134. In contrast to the Plaintiff and Dean Brunner, Dr.
Ferreira recalls a nunber of people responding directly to the
Plaintiff's remarks. Dr. Ferreira believes that the Plaintiff
and these other faculty nenbers were engaged in a good, healthy
exchange of i deas.

135. It is possible that Dr. Ferreira's description of
events relates to di scussions which occurred at one of the

earlier neetings conducted by the General Education Task Force,
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where the Plaintiff nmay al so have expressed his views, as
di stinguished fromthe April 19, 1994 Coll ege of Liberal Arts and
Sci ences faculty neeting conducted by Dean Brunner.

136. Dean Brunner is quite sure that Provost Collings
did not attend the April 19, 1994 Col | ege of Liberal Arts and
Sciences faculty neeting. Provost Collings, on the other hand,
remenbers an event (not necessarily a faculty neeting) when the
Plaintiff vocally objected to clitoral nmutilation. On the
occasi on Provost Collings recalls, the Plaintiff expressed the
view that not all cultures are equal. Provost Collings does not
remenber anyone conpl ai ni ng about that statenent at the tine.

137. President MFarland was not present at the April
19, 1994 faculty neeting or on any other occasion when the
Plaintiff spoke out, and states that he does not even recal
hearing about the Plaintiff's coments (whatever they were) until
this lawsuit was fil ed.

138. Li ke Dean Brunner, both Provost Collings and
Presi dent McFarland profess to be sensitive to the concept of
academ c freedom and confortable with the notion that faculty
nmenbers are free to express thensel ves openly at faculty neetings
and el sewhere.

138a. Dr. Ferreira testified that he heard sone
menbers of the English and Hi story Departnents (whose nanes he
could not recall) characterize the Plaintiff as a "fascist" for

the views he had expressed at the April 19, 1994 faculty neeting.
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138b. Bruce Ezell is the Dean of the Coll ege of
Graduat e studi es and Extended Learning at Kutztown. He was
acquainted with the Plaintiff, but only on a limted and personal
basis. (There is no graduate programin Phil osophy at Kutztown.)
Dean Ezell recalled that at sonme point it becane "fairly conmon
know edge, " through the canpus runor mll, that the Plaintiff had
made sone sort of speech at a neeting. Dean Ezell was not
present at any such neeting and he has no personal know edge of
the content of the Plaintiff’'s remarks or the reaction to them
H. 1993-94 Search (for 1994-95 Academ c Year)

139. Beginning in the Fall 1993 senester, the
Phi | osophy Departnment undertook a tenure-track search to find a
per manent replacenment for Dr. Lucas.

140. Dr. J. Hall chaired the 1993-94 search comm ttee
(as he had the previous year).

141. The Departnent prepared an adverti senent, which
was duly approved (Joint Exhibit U). Accordingly, the position
was advertised, and well over 200 applications were received.

142. Both the Plaintiff and Dr. Lizza were anong the
applicants for the tenure-track vacancy.

143. In due course, the search commttee sought
perm ssion to interview a nunber of candi dates, none of whom was
femal e.

144. On April 1, 1994, Dean Brunner, Affirmative Action
Oficer Shirleen D xon, and Search Commttee Chair Dr. J. Hal
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met to discuss the search commttee's request to interview
candi dat es.

145. According to Dean Brunner's notes fromthe April
1, 1994, neeting, there were 230 applicants in the total pool,
i ncl udi ng 24 wonen, 8 of whom had Ph. Ds.

146. Ms. Dixon and Dean Brunner were concerned that the
[ist of proposed interviewes did not include any wonen.

147. Dean Brunner asked Dr. J. Hall to explain why none
of the wonen applicants had made the short |ist.

147a. Under Kutztown's |ocal hiring procedures, the
basis for elimnating a candidate from consideration is supposed
to be specific. The parties agree that, for anyone, and in any
search, the clear-cut failure of a candidate to neet the m ni num
stated qualifications for a position justifies excluding that
i ndi vidual fromfurther consideration. There are also other "red
flags,"” which usually justify elimnating a candidate from
further consideration, such as unexplained tinme gaps in the
person's background, inconsistencies in the person's application
materials, or excessive "job-hopping" by the person. |In any
i ndi vi dual case, there may be other valid reasons for elimnating
a particul ar candi date.

148. Dean Brunner was not persuaded by Dr. J. Hall's
expl anation for not including any wonen on the short |ist--that
t he wonen applicants were not sufficiently well-qualified for the
position. Dean Brunner noted, for exanple, that the published

qualifications for the job included three years experience, which

32



at | east sone wonen applicants had, yet the wonen were

di squal i fi ed because they had insufficient experience (conpared
to other applicants). Dean Brunner also felt the search
comrittee's screening criteria were vague.

149. Dean Brunner and Ms. Di xon requested that the
search conmttee review the pool again and give greater
consideration to wonen and mnority applicants.

150. In response to this request, the search comittee
did conduct a review. They had previously ranked the top
candi dates and assi gned each a nunerical score. For purposes of
their review, they assigned additional points to the
"affirmati ve" candi dates, thus increasing those candi dates'
overall scores and raising their respective ranks on the
commttee's master list. This information was then conpiled in a
docunment titled "Statistical Review of Candi dates"” (Joint Exhibit
V).

151. On or about April 26, 1994, Dr. J. Hall submtted
the Statistical Review of Candidates to Dean Brunner and Ms.

D xon.

152. Dean Brunner, Ms. Dixon, and Dr. J. Hall again
di scussed the search commttee's request to interview candi dates,
as well as the Statistical Review of Candi dates.

153. At sone point, Ms. Dixon nmade a comment to the
effect that the Phil osophy Departnment had not been engaging in
affirmati ve action because, when she | ooked around the room all

she saw were "white mal e faces."
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154. The nenbers of the Phil osophy Departnment have
stated that they genuinely believed that they had conducted an
"affirmati ve" search. They did not understand the criticism and
guestions raised by Dean Brunner and Ms. Dixon. Nor did they
under stand what they could or should have done differently.

155. On the other hand, Dean Brunner has stated that he
genui nely believed that the Phil osophy Departnent either had not
gi ven bona fide consideration to wonen and mnorities in the
first instance or, at a mninum had failed to provi de persuasive
expl anations for the elimnation of wonen and m nority candi dates
fromfurther consideration

156. Dean Brunner and Ms. Di xon refused to approve the
Phi | osophy Departnment's request to interview any candi dates,
because no wonen or mnority candi dates were on the short |ist
and the commttee s explanation for this was not considered
acceptable. Thus the tenure-track search was effectively
abort ed.

157. In the ensuing weeks, there were a nunber of
further nmeetings and discussions involving the Dean, the Provost,
the search commttee, and the Departnent Chair.

157a. Dr. Ferreira recalls both the Dean and the
Provost telling the Phil osophy Departnent that publications and
t eachi ng experi ence should not be weighted so heavily for
"affirmati ve" candi dates because young females and mnorities
just out of graduate school are unlikely to score high in those

ar eas.
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157b. Provost Collings stated that his focus was on
getting nore wonen and mnorities into the pool in the first
place. He recalls learning fromDr. Back that there are wonen
"out there" who have Ph.Ds in philosophy, yet relatively few of
the applicants for the position at Kutztown were wonen (or
mnorities). His instinct was to "try again" and "do it
differently.”

157c. Provost Collings and President MFarland refused
to override Dean Brunner's decision to abort the search

157d. Eventually, the Departnent and the
adm ni stration arrived at a conprom se, whereby the existing
vacancy would be filled on a tenporary basis for the 1994-95
academ c year, when a new tenure-track search woul d be conduct ed.

157e. As part of this conpromse, it was agreed that
the Plaintiff would be given a tenporary appoi ntnment for the Fal
1994 senester, and Dr. Lizza would be given a tenporary
appoi ntnment for the Spring 1995 senester. Both of these
appoi ntnments were at the assistant professor |evel.

158. As events unfol ded, nenbers of the Phil osophy
Departnment cane to believe that the adm nistration had a certain
out cone--the hiring of a woman or a mnority--in mnd and wanted
the Departnent to bring this to pass. This, however, was never
stated to anyone explicitly, verbally or in witing. To the
contrary, Dean Brunner, Provost Collings, and President MFarl and
mai ntai ned in 1994, and have consistently maintained, that their

goal s were to take advantage of the rich pool of applicants
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avail able to the University, and to select the best qualified
candi date fromthe broadest possible pool for any position in the
Phi | osophy Departnent (or el sewhere), whether that person turned
out to be a wonan or a mnority or not.

l. 1994-95 Search (for 1995-96 Academ c Year)

159. In the Fall of 1994, the vacancy which had
resulted fromDr. Lucas's retirenent still had not been
permanently filled, and Professor Watkins had decided to retire.
The Phi |l osophy Departnent therefore undertook to fill two
tenure-track positions.

160. Despite his planned retirenent, Professor Wtkins
was chosen to chair the search commttee, which also included Dr.
Ferreira and Dr. J. Hall.

160a. Joint Exhibit Wis a copy of the job
adverti senent prepared and approved in Septenber 1994.

161. Professor Watkins happens to be an ardent critic
of affirmative action. He believes it is illegal to hire a wonman

and/or mnority group nenber because of gender, race, or nationa

origin. There is no evidence that he harbors any personal biases
agai nst any group.

162. Despite his anti-affirmative action viewpoint,
Prof essor Wat ki ns endeavored to ensure that the Phil osophy
Depart nent vacancies were wi dely advertised. H's actions
i ncluded identifying an additional publication ainmed at fenales
and/or mnorities in which the Departnent could advertise the

vacanci es.
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163. Over 300 people, including the Plaintiff and Dr.
Lizza, applied for the two tenure-track vacancies in the
Phi | osophy Depart nent.

164. Dr. Back attended the Anmerican Phil osophica
Associ ation convention at the end of Decenber 1994 and conducted
brief interviews with a nunber of potential candi dates who were
present at the convention, particularly wonen and mnorities.

165. Utilizing their own professional judgnent, and
wi t hout enpl oying a nunerical scoring system the nenbers of the
search commttee reviewed each of the hundreds of applications
t hey had received.

166. On January 18, 1995, Professor Watkins submtted a
short list to the Affirmative Action Oficer, Shirleen D xon
(Joint Exhibit X). In this nmenorandum Professor Watkins |listed
11 mal e candi dates the search commttee and Departnent Chair had
selected for "further review," including Dr. Lizza and the
Plaintiff. The nenorandum al so identified two wonen the
committee was willing to interview in addition to, but not
instead of, the eleven nales.

167. Ms. Di xon approved the list, and on January 19,
1995, Professor Watkins submtted a simlar, nore detailed
menor andum t o Dean Brunner (Joint Exhibit Y).

168. The conmttee was given perm ssion to interview
six men (Fieser, Beckw th, Mtusick, Mendell, Sartwell, and
M chael) as well as the two wonen (Gordon and Sanple), along with

Dr. Lizza and the Plaintiff (who would be on canpus anyway).
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169. Interviews were conducted, although sone
candi dates (including Gordon and Sanple) declined to be
interviewed or did not keep their appointnents.

170. A consensus to recommend Dr. Lizza for one of the
two tenure-track vacanci es devel oped relatively quickly. (Joint
Exhibit Zis a copy of Dr. Lizza's C. V., summarizing his
background and qualifications.) By nenorandumto Dean Brunner
dated March 20, 1995, Professor Watkins informed the Dean of this
reconmendat i on.

171. The recomrendation to hire Dr. Lizza was accepted
by the adm nistration w thout question or debate, and he was in
fact appointed to a tenure-track position, with the rank of
assi stant professor, effective as of the start of the 1995-96
academ c year

172. The search commttee had difficulty deciding whom
to recommend for the second position.

173. On April 27, 1995, Professor Watkins sent a
menorandumto Ms. Dixon, informng her that the search conmttee
had decided to extend its search and requesting perm ssion to
interview two nore candidates (Joint Exhibit AA). The neno
listed four potential additional interviewes, including one
woman who had been added to the |ist because of her sex.
Per m ssi on was granted.

174. Two of the four additional candidates cane to

Kut zt own for on-canpus interviews in early Muy.
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175. After these additional interviews, the search
conmttee and Dr. Back continued their deliberations.

176. Dr. J. Hall and Dr. Ferreira supported the
Plaintiff for the second position.

177. Professor Watkins had not supported the
Plaintiff's candidacy in the past but he eventually changed his
position. He was influenced by Departnent nmenbers who had gotten
to know the Plaintiff during his (Professor Watkins's)
sabbatical. He also concluded that he should yield to his
col | eagues because his retirenent was i nm nent.

178. Dr. Back was not entirely enthusiastic about the
Plaintiff's candi dacy. He was concerned about the breadth of the
Plaintiff's academ ¢ background, and his correspondi ng | ack of
depth as a phil osopher. He was al so concerned about the quality
of the Plaintiff's teaching. Upon observing one class session,
however, he saw that the students in that particular class
responded well to the Plaintiff's teaching style. 1In addition,
he felt that every new Kutztown faculty nmenber nust undergo an
adj ustnent period, and that the Plaintiff's weaknesses as a
teacher were corrigible. Dr. Back therefore decided to support
the recommendation to hire the Plaintiff.

178a. On or before May 18, 1995, Dr. Back spoke to
Dean David D az of Fayetteville State University, where the
Plaintiff was then teaching. According to Dr. Back, Dean D az
praised the Plaintiff's teaching and service and said that he had

hi gh teachi ng eval uati ons.
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178b. Dr. Back further testified that he approached
Dean Brunner informally after a neeting of departnent chairs and
said, "Professor Watkins is going to cone to you with a
recomrendation. | think you should listen to this. | think —I
support it. I think it's substantive. Sonething |ike that.

And he said, '"Oh, there's going to be a problemor sonething.'"
Dean Brunner has no specific recollection of this encounter.

179. Shortly after Dr. Back's conversation with the
Fayettevill e Dean, Professor Watkins nmet with Dean Brunner to
inform himthat the Philosophy Departnent had unani nously deci ded
to recommend the Plaintiff for the second tenure-track position.

180. Professor Watkins recalls verbally summarizing the
Plaintiff's acconplishnments for the Dean during their neeting.
(The Plaintiff's background and achi evenents are also set forth
in his CV., Joint Exhibit BB.)

181. Professor Watkins recalls Dean Brunner saying
"This is going to be a tough one," and proceeding to expound on
the Plaintiff's professed opposition to "culture,” which bothered
sone ot her faculty nenbers.

182. Professor Watkins did not know what Dean Brunner
was tal king about because he had been on sabbatical and did not
attend the April 19, 1994 faculty neeting at which the Plaintiff
had spoken out about cultures or cultural practices.

183. Dean Brunner renenbers his neeting with Professor
Watkins as fairly short. He does not renenber the dial ogue

verbatim He acknow edges indicating that there m ght be a
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problemw th the reconmendation to hire the Plaintiff and may
wel | have alluded to what had happened at the faculty neeting on
t he General Education Mdel.

184. In any event, Dean Brunner agreed to review the
recomrendati on and get back to Professor Watkins.

185. Dean Brunner did reviewthe file. In particular,
he | ooked carefully at the Plaintiff's teaching eval uations,
especially the student responses to Part A

186. Al t hough Dean Brunner had not detected any
probl ens when he reviewed the Plaintiff's evaluations in the
normal course of business in February 1994 and February 1995,
according to Dean Brunner, he concluded upon closer scrutiny that
t he student eval uations evidenced significant problenms with the
Plaintiff's teaching performance.

186a. Professor Watkins testified at his deposition
that, on or about May 22, 1995, Dean Brunner net with the
Phi | osophy Departnment and announced that he woul d not support the
recomendation to hire the Plaintiff. Professor Watkins says
that he demanded to know the Dean's basis for saying that the
Plaintiff had poor teaching evaluations, in light of the Dean's
own nenorandumto the Provost stating that a majority of students
had rated the Plaintiff good to very good. Professor Watkins
testified that he personally did not believe the Dean's
expl anati on.

186b. Dr. Back and Dr. J. Hall recall that, in an

effort to convince Dean Brunner to change his m nd, he was at
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some point offered a chance to review the Plaintiff's "Part B"
student eval uati ons, but he declined. Dean Brunner does not
recall this offer being nade, but if it was he probably would
have declined because he does not consider such narrative
comrents objectively informative.

187. By nenorandum dated May 26, 1995 (Joint Exhi bit
CC), Dean Brunner formally infornmed Provost Collings that he
coul d not support the recommendation to hire the Plaintiff
because of his weak student eval uations.

188. According to Dean Brunner, the Plaintiff's
comrents at the faculty neeting on general education did not
ultimately contribute to his decision to reject the hiring
recomrendation; by the tinme he nade his decision on the matter,
the Plaintiff's teaching record was his only concern.

189. Provost Collings analyzed the Plaintiff's student
eval uations hinself after receiving Dean Brunner's May 26, 1995
menorandum He agreed with Dean Brunner's assessnent.

190. In a series of neetings, discussions, and witten
comruni cati ons, the nenbers of the Philosophy Departnent tried
very hard, but ultimtely unsuccessfully, to get the
adm ni stration to reverse the rejection. Neither Dean Brunner
nor Provost Collings nor President MFarland would do so.

190a. None of the Phil osophy Departnent nenbers
believed that the Plaintiff deserved to be rejected on the basis
of his qualifications. They believed that his student

eval uations were conparable to those of Dr. Lizza and ot her
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Phi | osophy Departnent faculty at the begi nning of their Kutztown
careers. They believed that students' criticisns of the
Plaintiff reflected disagreenent with his grading rather than

di ssatisfaction with his teaching. They believed that the
Plaintiff had nmade changes in |ight of students' eval uations.
They believed that the Plaintiff would continue to inprove. They
said they were prepared to fire himif he did not do so.

191. The nenbers of the Phil osophy Departnent |ater
filed a grievance against the University, claimng that the
rejection of the Departnent's reconmendation to hire the
Plaintiff violated the APSCUF- SSHE Col | ecti ve Bargai ni ng
Agreement. The grievance was subsequently w thdrawn because the
Depart ment nenbers concl uded that the grievance had acconpli shed
all that it could acconplish with respect to clarification of
policy and procedure.

192. Followng the rejection of the Plaintiff's
candi dacy, the vacancy in the Philosophy Departnent remained.

193. The Departnent could at that point have
recommended that its "second choice" candidate be hired for the
exi sting tenure-track position.

194. The Departnent could not agree on a second
candi date and therefore did not recomend that soneone el se be
given a tenure-track appointnent. At |east sone nenbers of the
Departnment were al so concerned that if the vacancy were filled on
a permanent basis it would undercut their efforts to hire the

Plaintiff.
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195. The Departnent decided, instead, that the existing
vacancy should again be filled by a tenporary appointee. The
adm nistration was willing to take this approach.

196. The possibility of appointing the Plaintiff to the
position on a tenporary basis was raised, but Dean Brunner
rejected this idea.

197. The Departnent recommended that Dr. Leenon McHenry
be appointed to the vacant position on a tenporary basis. There
had been sone di scussion of recomending Dr. MHenry for a
tenure-track appointnment at that tinme, and such an appoi nt nent
woul d have been duly considered by the adm nistration, but the
Phi | osophy Departnent ultimately decided to nom nate Dr. MHenry
for a tenporary appoi nt nent.

198. This recommendati on was accepted, and Dr. MHenry
was in fact given a one-year tenporary appointnent, with the rank
of assistant professor.

199. Joint Exhibit DDis a copy of the "pink sheet,"”
docunenting the 1995 appointnents of Dr. Lizza and Dr. MHenry.

J. 1995-96 Search (for 1996-97 Academ c Year)

200. After the start of the 1995-96 academ c year, the
Phi | osophy Departnment undertook another tenure-track search.

201. Dr. Ferreira chaired the 1995-96 Phil osophy
Department search commttee, which also included Dr. J. Hall and
Dr. Lizza.

20l1a. Joint Exhibit EE is a copy of the job

adverti senent prepared and approved in Septenber 1995.
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202. As chair, Dr. Ferreira was receptive in principle
to the possibility of hiring a woman or a mnority. He thought
it would please the admnistration to bring in a good
"affirmati ve" candidate, that it was required by [aw, that
bringing in such a candi date woul d secure his own position and
hel p bring the Phil osophy Departnent into the mainstream of
university life, and that it would hel p break what he perceived
as Dr. Back's "strangl ehol d" on the Departnent.

203. As chair, Dr. Ferreira also was receptive in
principle to giving greater consideration to female and mnority
applicants who, in the past, tended to be discounted as too
"junior,"” as long as they would be able to do the job and nake a
genui ne contribution to the Departnent.

204. Dr. Ferreira worked nore closely with the
Affirmative Action Oficer and Dean Brunner than his predecessors
had.

205. After the avail able position was advertised, the
Phi | osophy Departnent received 406 applications.

206. The Plaintiff again was a candidate for the
avail abl e position. He net the m ninmumrequirenents for the job.

207. Unli ke the previous year, Dr. Back did not
interview potential candidates at the American Phil osophi cal
Associ ation annual neeting. He was not permtted to do so
because Cheyney University was retrenching and, under the
Col | ective Bargaining Agreenent, other SSHE universities were

prohibited frominterviewing or hiring new faculty for a certain
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period of tinme. Although commtted to wi dening the pool of
applicants, Dr. Ferreira did not regret this because, in his
view, Dr. Back had actually underm ned any effort to attract
wonen and mnorities to Kutztown the previous year (by
recomrendi ng further consideration of only a few wonen who had
extraordi nary credentials and who woul d surely be wooed by nore
prestigi ous universities).

208. After reviewing all the applications, the
committee created a "long list" of 20 potential interviewes
(Joint Exhibit FF).

209. During the retrenchnent-rel ated delay, three of
the candidates on the long list (including two wonen) accepted
posi ti ons el sewhere.

210. Joseph Gcic, a white male with many years of
t eachi ng experience, nunerous publications, and excell ent
recommendati ons | ooked |ike a perfect fit for the job, and Dr.
Ferreira believes he woul d have been recommended by the search
committee if he had had a good interview, but Dr. Gcic declined
to be intervi ewed.

211. The search commttee decided not to place the
Plaintiff's nanme on the long |list because the adm nistration had
rejected the Plaintiff in May 1995 and the Comm ttee assuned t hat
the adm nistration would not change its position.

212. The nenbers of the search commttee arrived at

this conclusion even though they personally believed that in
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general the Plaintiff's qualifications were conparable to or
better than those of other applicants on the "long list."

213. Dr. Back al so believed that the Plaintiff should
have been on the commttee's |ist, even though he was sonewhat
troubled by the "breadth vs. depth"” issue (The Plaintiff's
interests in philosophy and Anerican studies were broad; he
| acked depth as a philosopher). Dr. Back's earlier concerns
about the quality of the Plaintiff's teaching had receded in
i mportance, in light of the Plaintiff's apparent success as a
teacher at Fayetteville State University.

214. Dr. Back and the nenbers of the search committee
all agreed to leave the Plaintiff's nane off the |ist.

215. Five candidates, including Dr. MHenry, another
white mal e naned Eric Reitan, two wonen, and Dr. Huang, were
formally interviewed.

216. Dr. Ferreira had serious m sgivings about Dr.
McHenry's teaching and about the overlap in their specialties.
There was sone di scussion about the quality of Dr. MHenry's
teachi ng eval uati ons, but the other nenbers of the commttee and
Dr. Back all ultimately supported Dr. MHenry's candi dacy.

217. Because of the pendency of Dr. Ferreira's
application for tenure, he did not want to antagoni ze the
Departnment Chair, Dr. Back, or otherwi se "rock the boat." Dr.
Ferreira therefore decided to go along with his coll eagues, who

recomnmended Dr. McHenry for the tenure-track vacancy.
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218. Dean Brunner refused to approve the recomendation
to hire Dr. McHenry. Dean Brunner was concerned about the
quality of Dr. MHenry's teaching, both at Kutztown and at the
uni versity where he had previously taught.

219. Provost Collings also turned down the nom nation
of Dr. MHenry on the grounds of poor teaching.

220. Four other candi dates who had been intervi ewed
remained. Dr. Reitan, a white nale, was believed to | ack depth.
Simlarly, Dr. O Connor, a worman, had too narrow a specialization
and expertise regarding a witer (Iris Murdoch) who was not
really a philosopher. Dr. Preti, the second woman, had not been
wel | received by students, and the commttee suspected that she
was only attracted to Kutztown because of its proximty to New
York. That left Dr. Huang.

221. Dr. Huang was a prom sing Chinese national who had
limted teaching experience but had published a great deal. As
far as Dr. Ferreira recalls, he had no record of past community
service. Dr. Back was concerned about Dr. Huang's limted
t eachi ng experience, but described himas "very, very smart."

Dr. Back also stated that Dr. Huang was doing interesting
research in an area the Departnent needed, and was har dwor ki ng,
soci able, and friendly. Dr. Huang's background is summarized in
his C V. (Joint Exhibit GG .

221a. Dr. Back testified that Dr. Huang's ethnicity
was not a factor in the Departnent's decision to include himon

the list of finalists for the avail able position.
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222. Because Dr. Huang had received his undergraduate
and Ph.D. degrees in China, his record was sonewhat harder than
average for the search commttee to analyze. No student
eval uations of his teaching were available for the commttee's
consideration. 1In addition to his Chinese degrees, he al so had
conpl eted additional doctoral course work at Harvard Divinity
School and was witing his dissertation. He was interested in
religious thought. The search commttee noted that there was
sonme interest wwthin the University in establishing a mnor in
religious studies, and Dr. Huang m ght be able to contribute to
such a program Mst students responded well to hi mwhen he cane
to canpus. One or two may have had difficulty understanding Dr.
Huang's accented English, which is not entirely surprising
because nost Kutztown students have had little or no contact with
people fromother cultures. The search commttee, however, and
|ater the adm nistration, had little or no difficulty
understandi ng Dr. Huang. They discounted this issue conpletely.

223. The search commttee and the Departnent Chair
concluded that Dr. Huang was the best avail able candidate. Dr.

Li zza was particularly excited about him On Friday, My 17,
1996, the Departnent formally recomended to Dean Brunner that
Dr. Huang be hired.

224. Dr. Huang was considering another job offer and

needed to know qui ckly whet her Kutztown would actually extend him

a formal offer of enploynent.
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225. On Monday, May 20, 1996, Dean Brunner formally
approved the recomendation to hire Dr. Huang. In arriving at
this concl usion, Dean Brunner could not consider witten teaching
eval uations because Dr. Huang did not have any to present. Dean
Brunner did consider the cormments regarding teaching in one of
Dr. Huang's letters of recommendati on, which were positive.

226. Thereafter, Provost Collings al so approved the
reconmendat i on.

227. Dr. Huang was duly appointed to a tenure-track
position with the rank of assistant professor.

228. Dr. Huang has conpeted one full year of teaching
at Kutztown. The Phil osophy Departnent and its Chair recomended
hi s reappoi ntnment, and he is expected to continue teaching at
Kut zt own during 1997-98.

229. Joint Exhibit HHis the "pink sheet" docunenting
the 1996 appoi ntnent of Dr. Huang.

K. M scel | aneous

230. During the first two years of a tenure-track
faculty nmenber's career, the faculty nenber is subject to
di sm ssal w thout cause, but this provision of the APSCUF- SSHE
Col I ective Bargaining Agreenent is very rarely invoked. (After a
tenure-track faculty nmenber's second year of teaching, a decision
not to renew the faculty nmenber's contract nust be for cause and
may be grieved.)

231. President McFarland had no personal contact with

the Plaintiff when he was a tenporary faculty nenber at Kutztown.
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232. Provost Collings and Dean Brunner had very little
direct contact with the Plaintiff.

233. Dean Brunner is generally considered a fair and
rational person

234. Wi le at Kutztown, the Plaintiff organized a major
nmeeting on canpus of the Jonathan Edwards Society. The Plaintiff
invited Dean Brunner to greet the scholars who attended the
neeting and recalls being inpressed with the Dean's renarKks.

Dean Brunner renmai ned for the opening cerenonies but did not
attend the entire conference. Dr. Back observed significant
organi zati onal problens with the conference. He noted, however,
that the conference occurred during the Plaintiff's first
senmester at Kutztown, when he was adjusting to his courses,
Kut zt own' s students, etc.

235. The Plaintiff regards Kutztown University students
as typical of students at "normal schools" which have becone
universities. In the Plaintiff's view (which is not necessarily
uni que), they are not intellectually curious or lively in class,
and the life of the mnd does not seemto be that inportant to
nost Kutztown students.

236. Dr. Lizza, who shared an office with the
Plaintiff, testified that the Plaintiff required his students
wite essays. According to Dr. Lizza, the Plaintiff then spent
at least an hour with each student, review ng the student's
essay. Dr. Lizza was not aware of any other nenber of the

Phi | osophy Departnment who spent this anmount of tine with each
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i ndi vi dual student. According to Dr. Lizza, the students seened
pl eased with the one-on-one review of their work.

237. The Plaintiff states that, while teaching at
Cl arkson University, students selected himfor two or three
awar ds.

238. Allentown and Reading, two cities which are not
far from Kutztown, have sizeable mnority communities. The
canmpus community and the i medi ately surroundi ng area are nuch
nor e honogeneous.

239. Kutztown University is accredited by the
Commi ssi on on Hi gher Education of the Mddle States Associ ation
of Col |l eges and Schools. Periodically, representatives of the
M ddl e States Association visit the canpus, analyze materi al
provided by the University, and report on their findings. Such
reports cover nunerous substantive aspects of university
operations. One of the many areas considered is affirmative

acti on.

[11. DI SCUSSI ON
The Plaintiff clains that he was the victimof two
types of discrimnation. The first claimalleges a violation of
his right to free speech, and the second all eges discrimnation
based upon his gender and race. Both of these clains involve
conpl ex | egal issues and require us to resolve many subi ssues
bef ore reaching any final conclusions. W wll| address the

protected speech claimfirst.
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A First Amendnment C aim

The Plaintiff believes that Defendants Brunner,
Collings, and McFarland failed to hire himas a tenure-track
faculty nmenber because of controversial remarks he made at a
faculty neeting on April 19, 1994. The Plaintiff clains that
t hese Defendants' actions violated his right to free speech, as
guaranteed by the First and Fourteenth Anendnents and by 42
U S C § 1983.

At a faculty neeting on April 19, 1994, Dean Brunner
reviewed the conponents of a newly proposed general education
nodel. The Plaintiff recalls Dean Brunner saying sonething to
the effect of, "I don't see how there could be, but is anyone
here opposed to nulti-cultural education?" Dean Brunner does not
recall using these words, but agrees that the Plaintiff raised
hi s hand and was recogni zed. Although the parties differ in
their recollection of what the Plaintiff said, they agree that he
expressed hinself in a dramatic and forceful manner. The
Plaintiff recalls speaking at |ength on why nulticul tural
education is not a good thing, in the process describing
"barbaric" practices condoned by sone other cultures, such as
femal e circuntision in the Sudan, slavery in other African
countries, bride-burning in India, and discrimnation against
wonen in Islamc countries. The Plaintiff renmenbers espousing a
phi |l osophy of noral absolutism and asserting that Westerners have
a noral duty to stand up against such evils. Dr. Back, Chair of

t he Phil osophy Departnent, stated that his recollection is
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generally consistent with the Plaintiff's. Dean Brunner
remenbers the Plaintiff stating that there were certain cultures
whi ch he "abhors," but does not renenber the Plaintiff offering
any extended di scourse about specific practices. Facts 124-129.

The Plaintiff does not recall any subsequent discussion
of his remarks at the faculty neeting, and he asserts that no one
spoke with himabout his remarks at any tine thereafter. Dean
Brunner renenbers Dr. Cherry Mauk, Chair of the Mathenmatics
Departnment, rising at the faculty neeting and stating, "I don't
abhor any culture [although] | may dislike certain practices of a
culture."” Dean Brunner also renenbers being approached by Dr.
Debbi e Sieger, Chair of the Social Wrk Departnent, after the
neeting, and her asking "Wiy do we have sonebody |ike that on our
facul ty?" Dean Brunner did not respond to Dr. Sieger's question
or to the Plaintiff's remarks. He asserts his belief that
faculty nmenbers are free to express their views at faculty
neeti ngs, whatever those views happen to be. Facts 130-133.

Dr. Ferreira, a nenber of the Phil osophy Departnent,
has testified that he heard sone nenbers of the English and
Hi story Departnents |abel the Plaintiff a fascist because of the
views he expressed at the April 19, 1994 neeting. Bruce Ezell,
Dean of the College of G aduate Studies, testified that it becane
fairly common know edge through the canmpus runor m |l that the
Plaintiff had nmade sone sort of speech at a neeting. Facts 138a-

138b.
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The Plaintiff alleges that the Defendants, acting under
color of state law, ' violated his First Arendnent right to free
speech by refusing to hire himbecause of remarks he made,
despite the fact that a departnental search committee recomrended
himfor the job. Qur inquiry into this claimnust address
several subissues.? First, we nust decide whether the
Plaintiff's remarks at the faculty neeting were protected by the

First Anmendnent. See Watters v. City of Phil adel phia, 55 F. 3d

886, 892 (3d Cir. 1995). Second, if we conclude that the
Plaintiff's speech was protected, we nust then determ ne whet her
that speech was a notivating factor in the decision not to hire
him See id. If we conclude that the Plaintiff's speech was a
notivating factor behind the decision not to hire him we nust
det erm ne whet her the Defendants coul d have reached that decision
for other reasons. See id. Finally, should we answer each of
t hese questions in the Plaintiff's favor, we nust then determ ne
whet her the Defendants are entitled to qualified imunity. W
wi || address each of these issues in turn.

1. First Amendnment Protection

As a prelimnary matter, we note that whether or not

the Plaintiff's speech falls under the protective unbrella of the

! Kut ztown University is a state university. The

Def endant s have conceded that they acted under color of |aw.
Stipulated Qutline of Legal |ssues at 2.

2 We conplinment Defense counsel on their Menorandum of
Law. This subm ssion is very clearly witten and it reflects a
sound under standi ng of the various |egal issues to be addressed
in this case.
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First Arendnent is a question of law, see id., and that the
burden of establishing that conduct was constitutionally

protected |ies upon the Plaintiff. See M. Healthy Gty Sch.

Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 287 (1977). |In order

for a public enployee's speech to qualify for such protection, it

nmust address a matter of public concern. Azzaro v. County of

Al | egheny, 110 F.3d 968, 976 (3d Cr. 1997). The Suprene Court
has expl ained that "[w] hether an enpl oyee's speech addresses a
matter of public concern nust be determ ned by the content, form
and context of a given statenment, as revealed by the whole

record.” Connick v. Myers, 461 U S. 138, 147-148 (1983).

We have reviewed many cases both fromwthin this
circuit and without in order to gain a sense of how this standard
is being applied. Having done so, we note that the application
of this standard to this case is particularly difficult for two
reasons.

First, the parties disagree about how we shoul d define
the Plaintiff's speech. The Defendants would have us treat it as
mere commentary upon a proposed curriculum Defendants'

Menmor andum of Law (" Defendants' Menp") at 9, while the Plaintiff
woul d have us treat it as speech concerning issues of broad
soci al concern, Plaintiff's Menorandum of Law ("Plaintiff's
Menp") at 16. Dean Brunner's invitation for commentary at the
April 19, 1994 neeting seens to have been designed to elicit
comments upon the concept of nulticultural curricula. However,

the Plaintiff exceeded the scope of Dean Brunner's invitation,
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comrent i ng upon a nmuch broader range of social concerns, which
were only tangentially related to the issue before the faculty.
The Plaintiff's response reflects the assunption that a

mul ticultural curriculumis one which teaches students to accept
ot her cultures and other cultures' practices as norally correct,
rather than to apply a critical lens to such studies. Wile we
guestion this assunption, we will examne the Plaintiff's § 1983
claimin light of what he said, rather than what he was invited
to say.

Second, because the content of any enpl oyee's remarks
and the context in which they were made will differ in every
case, it is not surprising that no guiding precedent exists which
mrrors the facts of the case at bar. Neverthel ess, having
consi dered the general guidelines established by the Suprene
Court and the Third Circuit as well as many other cases in which
t hose gui delines have been applied, we conclude that the
Plaintiff was speaking about a matter of public concern at the
April 19, 1994 faculty neeting.?®

In Rankin v. MPherson, 483 U S. 378 (1987), the

Suprenme Court held that a data entry clerk enployed by the
sheriff's office could not be fired for saying that she hoped the

next attenpt on President Reagan's |life succeeded. The Court

3 The Plaintiff's submnissions did not significantly aid

us in our analysis of the case lawrelevant to his § 1983 claim
The anal ysis section of the Plaintiff's original Menorandum of
Law devotes only one singl e-spaced, unindented page to the § 1983
claim and cites no cases in support of this claim
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expl ai ned, "Just as erroneous statenents nust be protected to
gi ve freedom of expression the breathing space it needs to
survive, so statenents criticizing public policy and the
i npl ementation of it nust be simlarly protected.” 1d. at 386-
387. The Court ruled that although a statenent may be ill-
considered, it is not therefore bereft of constitutional
protection. W find that the Plaintiff's statenments about the
need for Westerners to stand up to the "barbaric" practices of
other cultures inplicated just such issues of public policy.
The Suprenme Court has also held that remarks need not
be made in a public forumto be of public concern. Gvhan v.

Western Line Consol. Sch. Dist., 439 U S. 410 (1979). Therefore,

the fact that the argunents were made in a faculty neeting rather
than a nore public forum does not render themmatters of private,

rat her than public, concern. See Munford v. Godfried, 52 F.3d

756 (8th Gr. 1995) (The court suggested that even if a
prof essor's speech were directed toward faculty nenbers al one,
this would not exclude it from First Amendnent protection).
Simlarly, the Third Grcuit has ruled that an attenpt to divine
whet her an individual was speaking as a public enployee or as a
private citizen is not conclusive on the issue of whether the
speech is protected. Azzaro, 110 F.3d at 979.

The Third Grcuit has had many opportunities to apply

t he standards established by the Suprene Court. |In Johnson v.

Lincoln Univ., 776 F.2d 443 (3d Cir. 1985), a tenured faculty

menber was term nated for nmaking statenents and witing letters
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conpl ai ni ng about | ow academ ¢ standards within the chem stry
departnent. The Third Grcuit wote,

Speech touches upon a matter of public
concern when it can "be fairly considered as
relating to any matter of political, social,
or other concern to the community.”

In this case, while personal disputes
may have generated many of the events in the
chem stry departnment, the record reveal s that
at | east sone of the controversy concerned
guesti ons of educational standards and
academ c policy of a scope broader than their
application within the departnent.

Certainly, questions of acadenic
standards are of "apparent . . . interest to
the community upon which it is essential that
public enpl oyees be able to speak out freely
wi t hout fear of retaliatory dismssal."

Id. at 452, citing Connick, 461 U S. at 146, 149 (enphasis
suppl i ed).

In the case before the court, we believe the Plaintiff
spoke out agai nst practices which related to matters of
"political, social, or other concern to the cormmunity,” id., such
as ritual bride burning in India, female circuntision in the
Sudan, slavery in other African countries, and discrimnation

agai nst women in Islamc countries.?

4 Qur viewis consistent wwth a conputer search of

West |l aw s "ALLNEWS' dat abase, which indicates that in 1994 these
i ssues were the subjects of articles and editorials as follows:
358 articles on female circuntision, 86 articles dealing with
bride burning, and at |east 4 articles on discrimnation agai nst
wonen in Islamc countries. W do not suggest any bright |ine
rule that a certain quantity of nedia coverage is required to
make an i ssue one of "public concern,” and we woul d have reached
the sanme result wthout this search. The search paraneters which
produced these results were "fenmale circuntision,” "bride
burning," and "discrimnation /5 wonen /5 Islam" respectively.
Each search was run with the additional connector, "and date
(1994)". No search was perforned to identify the nunber of
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The Defendants argue that the Plaintiff's comments were
"conparabl e to an econom cs professor denounci ng state-run
econom es and expressing faith in the sanctity of the free
mar ket, or an astrophysics professor theorizing about the
exi stence of multiple universes."” Defendants' Meno at 8-9.

Wil e the statenments the Defendants offer as exanples may not
inplicate issues of public concern, the Plaintiff's coments are
readily distinguishable. In the instant case, the Plaintiff
stated that "Westerners have a noral duty to stand up agai nst
such objective evils." Fact 128. The Plaintiff was in essence
calling upon those present to oppose nulticultural education (as
he saw it) as well as specific practices of other cultures. Such
a call to action, advocating opposition to a proposed university-
wi de curriculumand to specific cultural practices, is not

equi val ent to abstract theorizing about the values of the free
mar ket or the existence of nultiple universes. Oher courts have
reached the sane conclusion for speech opposing specific

practices. See e.qg. Jeffries v. Harleston, 21 F.3d 1238 (2d

Cr.), vacated, 513 U S. 996 (1994) (professor's speech
criticizing public school curriculumfor reflecting bias against

mnorities involved public issues); Scallet v. Rosenblum 911 F.

Supp. 999, 1018 (WD. Va. 1996), aff'd, 106 F.3d 391 (4th Gr.)
(Table), cert. denied, 117 S.C. 2482 (1997) ("Scallet's advocacy

of diversity in faculty neetings is protected under the First

articles dealing with nodern-day slavery in African countries.
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Amendnent because it relates to matters of public concern”).
After reviewing relevant case law, it seens clear that the
Plaintiff's speech at the April 19, 1994 faculty neeting,
al t hough unsolicited, certainly addressed natters of public
concern.

Odinarily, when a court decides that a public
enpl oyee's speech touched upon a matter of public concern, that
court would then go on to balance the enployee's interest in his
or her speech against the enployer's interest in regulating its

own affairs in an orderly manner. See e.qg., Pickering v. Board

of Educ. of Township H gh Sch. Dist. 205, WIIl County, 391 U S.

563, 568 (1986). However, in this case the Defendants have
conceded that any such bal ancing test would conme down in the
Plaintiff's favor. Defendants' Menp at 6, note 6. Therefore,
since we have already ruled that the Plaintiff's speech invol ved
a matter of public concern, we find that his speech was entitled
to First Amendnent protection.

2. Moti vati ng Factor

Havi ng concluded that the Plaintiff's speech was
entitled to First Amendnent protection, we nust then determ ne
whet her this speech was a notivating factor behind the decision
not to hire the Plaintiff to fill a vacant tenure-track faculty
position. In this, the second stage of our inquiry into the
Plaintiff's 8 1983 claim the Third Grcuit has made it clear
that "the plaintiff has the burden of show ng that the protected

activity was a substantial or notivating factor in his

61



termnation.” Johnson, 776 F.2d at 454, citing M. Healthy, 429

U S. at 287.

Dean Brunner has stressed that the Plaintiff's remarks
did not contribute to the Dean's decision to reject the
Phi | osophy Departnent's hiring recommendation, and that the
Plaintiff's teaching record was the only concern. Fact 188. W
are not convinced. The Plaintiff has presented evidence
sufficient to support the contention that his speech was a
notivating factor behind the decision not to hire him This
evi dence includes the Dean's previous reviews of the Plaintiff's
eval uations, the student evaluations of a coll eague who was hired
just before the Plaintiff was recomended by the Departnent, and
comrent s made by Dean Brunner during the nom nation process.

a. The Dean's Eval uations

Prior to Dean Brunner's announcenent that the Plaintiff
woul d not be hired because of concern about his teaching
eval uations, the Dean had already reviewed the Plaintiff's
teachi ng eval uati ons on two separate occasions. |In the first
i nstance, Dean Brunner sent a neno to Provost Collings, dated
February 8, 1994, which stated, "Student eval uation data al so
revealed that [the Plaintiff] was an effective teacher. The
maj ority of students rated him'Good' to 'Very Good.' . . . From
the data presented | found himto be an effective and
conscientious tenporary faculty nenber." Joint Exhibit D, p.13.
In the second i nstance, Dean Brunner again sent a nmeno to Provost

Col I ings, dated February 15, 1995, stating, "Fromthe materials |
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reviewed, | concluded that [the Plaintiff] performed his teaching
and professional responsibilities in a satisfactory nmanner."
Joint Exhibit D, p.25.

The Defendants attenpt to downplay the inportance of
these nmenos with three different argunents. First, the
Def endants point out that the Plaintiff was only one of a |arge
nunber of faculty nenbers whose eval uati ons were being revi ened,
and that the review was thus sonmewhat cursory. Second, the
Def endants claimthat the | anguage used in each of the nenos has
the ring of a formletter. Third, the Defendants indicate that
tenporary faculty nenbers may be held to a | esser standard than
tenure-track faulty nenbers. These argunents, while sonewhat
probative, do not persuade us to discount Dean Brunner's positive
reviews of the Plaintiff entirely. To accept either of the first
two argunents would be to discredit the integrity of the review
process generally and to render Dean Brunner's role in that
process neani ngl ess. Furthernore, while we believe that Dean
Brunner "gives somewhat greater attention to the eval uations of
tenure-track faculty nenbers than he gives to the eval uati ons of
tenporary faculty nenbers,"” Fact 45, this does not pronpt us to
fully discredit his evaluations of the Plaintiff as a tenporary
faculty nmenber. The fact is, prior to the Plaintiff's nom nation
by the Phil osophy Departnent, there is no indication that his

teachi ng eval uations were in any sense viewed as probl ematic.

b. St udent Eval uati ons
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In addition to the inconsistency in the Plaintiff's
reviews, other evidence indicates that the remarks he nmade at the
April 19, 1994 faculty neeting were held agai nst hi mwhen he
applied for a tenure-track position.

In the Fall of 1994, the Phil osophy Depart nent
undertook to fill two tenure-track faculty positions. Fact 159.
Over 300 people applied for these vacancies, including the
Plaintiff and one Dr. Lizza. Fact 163. A consensus to recomend
Dr. Lizza for one of the vacanci es devel oped relatively quickly,
and this recommendati on was accepted by the adm nistration
W t hout question or debate. Facts 170-171. Approximtely two
nonths |l ater the departnental search conmm ttee unani nously
reconmended the Plaintiff to fill the second position. After
Dean Brunner reviewed the Plaintiff's application, including his
teachi ng eval uati ons, he refused to support the conmttee's
recomrendation, citing serious concerns about the Plaintiff's
teachi ng eval uations. Facts 185-186a.

Bet ween 1993 and 1994, it appears that the Plaintiff
taught a total of 11 courses at Kutztown. Dr. Lizza, who was
hired to fill the first vacancy in the Phil osophy Departnent,
appears to have taught 8 courses at Kutztown in the sane tine

period.® On balance, we find that Dr. Lizza's teaching

> The Defendants allege that the Plaintiff's SRl scores
were | ower than those of five other tenporary faculty nenbers
hired to fill tenure-track positions at the same tine the

Plaintiff was nom nated for such a position. Rather than conpare
the Plaintiff's evaluations to those of these other faculty
menbers within the college, we will focus on the scores of Dr.

64



eval uations were quite conparable to the Plaintiff's. W nake
this finding based upon the foll ow ng data.

Dean Brunner has stated that in review ng the student
eval uations, he | ooks closely at what he considers to be the nost
i nportant questions: 1, 2, 3, 9, 10, 11, 12, 17, and 20. Fact
48. A question-by-question conparison of students' eval uations
of the Plaintiff and Dr. Lizza is instructive.

Question 1 asks "To what extent was the instructor
prepared for class?" Dean Brunner states that he expects at
| east half the students to answer (A) "always," and nost of the
rest of the students to answer (B) "nost of the tine." Fact 49. °
We will assunme that "nost of the rest of the students" neans at
| east 80% Applying this standard to the Plaintiff, we note that

in 6 of his 11 classes, less than half of the students answered

Li zza, the faculty nmenber within the Plaintiff's Departnent who
was hired at the sane tine the Plaintiff was reconmended. The
fact that Dr. Lizza and the Plaintiff had taught at Kutztown for
approxi mtely the same anount of tinme and the fact that they were
applying for positions within the sanme departnent in exactly the
same tinme frame make Dr. Lizza's student eval uations nore
probative for purposes of conparison. W discount the
significance of Dr. MHenry's eval uations, as Dean Brunner's
refusal to offer hima tenure-track position reflected the Dean's
concern "about the quality of Dr. MHenry's teaching, both at

Kut ztown and at the university where he had previously taught ."
Fact 218 (enphasis supplied). The parties did not include any
portion of the latter evaluations as part of the record.

6 The Plaintiff has submitted several pages of data
conpil ed fromthe student evaluations for various professors. W
interpret Dean Brunner's standard for question one to nmean that
he expects over 50% of all responding students to mark (A) and at
| east 80% of the remaining students to mark (B). Plaintiff has
based his concl usions on the nunber of classes in which at |east
80% of the students marked (A) or (B). W do not believe that
this accurately reflects Dean Brunner's statenent.
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(A). In one of those classes (B) accounted for |ess than 80% of
the remai ning responses. Applying the sane standard to Dr.
Lizza, we find that in 6 of his 8 classes, less that half of the
students answered (A). In four of those classes (B) accounted
for | ess than 80% of the renmmi ning responses.

Question 2 asks "Did the instructor organi ze the course
material effectively?" Dean Brunner states that he expects
al nrost all students to answer (A) "yes, generally."” Fact 50. W
wi Il assume that "alnost all" nmeans at | east 85% of the students.
Applying this standard to the Plaintiff, it appears that he
satisfied this standard in 4 of 11 classes. Applying the sane
standard to Dr. Lizza, it appears that 1 of 8 classes net the
st andar d.

Question 3 asks "To what extent was the instructor
clear in presenting course material?" Dean Brunner states that
he woul d question teaching effectiveness if nore than 15% of
students answered (C) "less than half the tinme" or (D) "hardly
ever, if at all." Fact 51. Plaintiff satisfied this standard in
8 of 11 classes. Dr. Lizza satisfied the standard in 2 of 8
cl asses.

Question 9 asks "Did the instructor treat the students
Wi th respect and w thout prejudice?" Dean Brunner expects at
| east 90% of the students to answer (A "always" or (B) "nost of
the time." Fact 52. The Plaintiff nmet this standard in 7 of 11

cl asses. Dr. Lizza nmet the standard in all 8 cl asses.
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Question 10 asks "Did the instructor naintain good
interpersonal relations with the class?" Dean Brunner expects a

maj ority of students to answer (A) "yes." Fact 53. Both the
Plaintiff and Dr. Lizza satisfied this standard in each of their
cl asses.

Question 11 asks "Were the objectives and student
responsibilities of the course nmade clear either orally or in
witing at the beginning of the tern?" Dean Brunner expects the
maj ority of students to answer (A) "yes." Fact 54. Both the
Plaintiff and Dr. Lizza net this standard in every class.

Question 12 asks "To what extent was instruction
(i ncluding teachi ng nethods) consistent with course objectives?”
Dean Brunner expects the majority of students to answer (A)
"always" or (B) "nobst of the tinme." Fact 55. The Plaintiff net
this standard in all 11 classes. Dr. Lizza nmet this standard in
7 of 8 classes (scoring exactly 50%in one class).

Question 17 asks "Were graded materials returned soon
enough and with sufficient review or evaluation to be useful in
the | earning process?" Dean Brunner expects the majority of
students to answer (A) "yes, always" or (B) "nost of the tine."
Fact 56. Plaintiff satisfied this standard in 9 of 11 cl asses.
Dr. Lizza satisfied the standard in all of his classes.

Question 20 asks "All things considered, how do you
rate the instructor's performance?" Dean Brunner finds it
troubling if nore than 10% of the students in a class consider

the faculty nenber to be (D) "poor"” or (E) "very poor." Fact 57.
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The Plaintiff satisfied the Dean's standard in 5 of 11 cl asses.
Dr. Lizza satisfied the same standard in 2 of 8 classes.

The tabl e bel ow summari zes the extent to which the
Plaintiff and Dr. Lizza lived up to the expectations set forth by

Dean Brunner.

Nunmber of Courses Nunmber of Courses
Taught by the Plaintiff |[Taught by Dr. Lizza
Wi ch Satisfied Dean Wi ch Satisfied Dean
Brunner's Expectations Brunner's Expectations
Question 1 5 of 11 (45% 2 of 8 (25%
Question 2 4 of 11 (369 1 of 8 (13%
Question 3 8 of 11 (73% 2 of 8 (25%
Question 9 7 of 11 (64% 8 of 8 (100%
Question 10 11 of 11 (100% 8 of 8 (100%
Question 11 11 of 11 (100% 8 of 8 (100%
Question 12 11 of 11 (100% 7 of 8 (88%
Question 17 9 of 11 (82% 8 of 8 (100%
Question 20 5 of 11 (45% 2 of 8 (25%

Based upon these statistics, we find that the
Plaintiff's teaching eval uati ons were conparable to Dr. Lizza's. '’
The Defendants assert that they scrutinize the student
eval uations very closely, especially when deciding whether to

hire someone for a tenure-track position. Joint Exhibit CC

! None of this should suggest that Dr. Lizza was in any

way a poor candidate. W conpare the two candidates only to
denonstrate that the Plaintiff's student eval uations were
conparable to those of the candi date who was chosen for the other
vacancy, passing through the selection process with flying

colors. In doing so, we credit Defendants' adm ssion that the
Plaintiff and Dr. Lizza had "roughly conparabl e student
evaluations." Defendants' Reply Meno at 9.
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Assum ng that Dr. Lizza passed such a review, we fail to
understand how the Plaintiff, whose eval uati ons were conparabl e
to Dr. Lizza's, could have failed the revi ew

Nor are we persuaded by the Defendants' argunent that
Provost Col lings and President MFarl and i ndependently revi ened
the Plaintiff's evaluations and supported Dean Brunner's deci sion
not to hire the Plaintiff. See Defendants' Meno at 16. The
Def endants have adm tted that the Provost and President of the
Uni versity agreed with all of the Dean's reconmendati ons between
1993 and 1996. Facts 97-98.

C. The Dean's Comments

O her evidence supports the conclusion that the
Plaintiff's remarks at the faculty neeting were, at least in
part, a factor behind the decision not to hire himas a tenure-
track faculty nmenber. For exanple, the Chair of the Phil osophy
Departnent testified that he approached Dean Brunner informally,
after a neeting of departnent chairs and said, "Professor Watkins
is going to cone to you with a recommendation. | think you
should listen to this. | think--1 support it. | think it's
substantive,” and that Dean Brunner replied, "Oh, there's going
to be a problem"™ Fact 178b. In addition, Dr. Watkins, who
chaired the search commttee, testified that during his neeting
wi th Dean Brunner, where he announced the Departnent's unani nous
recommendation to hire the Plaintiff, Dean Brunner said, "This is
going to be a tough one," and commented on the Plaintiff's

prof essed opposition to "culture,” which bothered sone other
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faculty nenbers. Facts 179-181. Dean Brunner acknow edges

i ndicating that there mght be a problemw th the reconmendati on
to hire plaintiff and possibly referring to what happened at the
faculty neeting. Fact 183. W w | accept the Defendants'
assertion that the Plaintiff was not an obvious first choice to
fill the position. Nevertheless, the Suprene Court has stated
that even "a borderline or marginal candi date should not have the
enpl oynment question resol ved agai nst hi m because of

constitutionally protected conduct.” M. Healthy, 429 U S. at

286.

3. Def endant s’ Burden

The Plaintiff has established that his speech at the
April 19, 1994 faculty neeting was protected and was a notivating
factor behind the decision not to hire himas a tenure-track
faculty nmenber. The burden now shifts to the Defendants to show,
by a preponderance of the evidence, that they woul d have reached
the sanme decision even in the absence of the protected conduct.
See id. at 287.

The Defendants have argued that the decision not to
hire the Plaintiff was notivated by poor student evaluations. As
we have stated, we are unpersuaded by this explanation

The Defendants al so argue that Dr. Lizza's background
was nore inpressive than the Plaintiff's. Although we do not
di spute that Dr. Lizza's credentials are nost inpressive, we are
not persuaded by the Defendants' argunent. Both Dr. Lizza and

the Plaintiff received graduate degrees fromwell-respected
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institutions, and in sone respects the Plaintiff's achi evenents
out shone those of Dr. Lizza.® In addition, we note that at |east
one nonparty who was intimtely acquainted with the situation
testified that he personally did not believe the Dean's

expl anation. Fact 186a.

The Dean woul d have an obvious interest in avoiding
persons whose remarks m ght work against faculty harnony. G ven
this interest, and the Defendants' failure to suggest a plausible
alternative explanation for their decision, we conclude that the
Plaintiff's controversial remarks, of which Dean Brunner was well
aware, were held against himin the final analysis.

4, Qualified Inmunity

The Defendants have not shown that they woul d have nmade
the sanme decision regarding the Plaintiff notw thstanding the
protected speech. Nevertheless, they may still be entitled to
qualified inmmunity if they can show that a reasonable public
of ficial would not have known that their conduct violated clearly

established rights. Gant v. Gty of Pittsburgh, 98 F. 3d 116,

121 (3d Cir. 1996). This determ nation involves both an
objective and a subjective test. W nust first objectively
determ ne whether the Plaintiff's right was clearly established.

We nust then subjectively consider whether a reasonabl e person

8 For instance, the Plaintiff brought the national

conference of the Jonathan Edwards Society to Kutztown University
in 1994,
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woul d have known that what he or she was doing violated that
right.
a. Was The Right Cearly Established?
In order to determ ne whether the Plaintiff's right was
clearly established, we nust ook to the status of the |aw at the

time the incident occurred. Burns v. County of Canbria, Pa., 971

F.2d 1015, 1024 (3d Cr. 1992); see also Abdul - Akbar v. Watson, 4
F.3d 195, 202 (3d Gr. 1993). The Third Crcuit has not
established a hard and fast rule regarding how nuch case law is

needed to render a principle clearly established, see Lattany v.

Four Unknown U.S. Marshalls, 845 F. Supp. 262, 266 n. 4 (E. D. Pa.
1994), but a single federal district court decision from another

jurisdiction is not enough. Brown v. G abowski, 922 F.2d 1097,

1118 (3d Gr. 1990), cert. denied, 501 U S 1218 (1991). In

addition, there need not be any precedent directly on point in

order for a principle to be clearly established, D Joseph v. Gty

of Phil adel phia, 953 F. Supp. 602, 606 (E.D. Pa. 1997), citing

Good v. Dauphin County Social Serv. for Children and Youth, 891

F.2d 1087, 1092 (3d Cr. 1989), although there nust be "sone but
not precise factual correspondence between rel evant precedents

and t he conduct at issue." In re Cty of Phil adel phi a

Litigation, 49 F.3d 945, 970 (3d Gr.)(internal quotation

omtted), cert. denied, 116 S . C. 176 (1995).

W agree wth the Defendants that several cases which
help to clarify the protected status of the Plaintiff's remarks

were decided after the conduct giving rise to this action. For
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exanpl e, Azzaro, 110 F. 3d 968, was decided in 1997, and Scallet,
911 F. Supp. 999, was decided in 1996. However, there was
sufficient case I aw on the books prior to 1995 to render the

Plaintiff's right clearly established. For exanple, M. Healthy,

429 U. S. 274, in which a public school teacher's phone calls to a
| ocal radio program were given constitutional protection, was
decided in 1977. Gvhan, 439 U S 410, in which a public schoo
teacher's conpl ai nts about perceived racial discrimnation in the
assi gnnent of personnel was found to be protected speech, was
decided in 1979. Connick, 461 U S. 138, in which a questionnaire
circulated by a public enpl oyee regardi ng working conditions and
certain supervisors was found to contain sonme protected speech
was decided in 1983. Wthin the Third Crcuit, Johnson, 776 F.2d
443, in which a professor's conplaints about certain acadenm c and
adm ni strative practices within his departnent were held to
involve matters of public concern, was decided in 1985. 1In
addition, Jeffries, 21 F.3d 1238, a high-profile case in the
Second Circuit, held that a professor's racially biased remarks
criticizing New York City's public university systemwere
entitled to constitutional protection. Jeffries was decided in
1994, on the day before the faculty neeting during which the
Plaintiff made his controversial statenents.

Al t hough no precedent exists which exactly mrrors the
facts at issue in the case now before the court, a survey of
rel evant case law in effect prior to the decision not to hire the

Plaintiff is instructive. A review of this case | aw convi nces us
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that the Plaintiff's right to speak out about matters of public
concern was sufficiently well defined to put the Defendants on
notice that a decision not to hire himbased upon statenents he
made at the April 19, 1994 neeting was ill egal.
b. Knowl edge of a Reasonabl e Person

The Defendants correctly point out that a reasonable
col l ege adm ni strator m ght not have known that discrimnating on
the basis of comentary upon curriculumviolated a person's

constitutional rights. See Scallet v. Rosenblum No. 96-1138,

1997 W. at *2 (4th Gr. Jan. 29, 1997). However, as we have
already stated, the Plaintiff's speech transcended purely
curricular commentary, and addressed nuch broader matters of
public concern. While the right of a professor to comment upon a
proposed curricul um may have been nurky in 1995, the right of a
public enpl oyee to speak out on matters of general public concern
was wel |l defined. As such, a reasonable person woul d have known
that refusing to hire the Plaintiff because of controversi al
statenents he nmade during a faculty neeting was i nproper

Qur decision is bolstered by our previous finding that
t he explanation offered by the Defendants for their decision was
pretextual. The fact that the Defendants felt conpelled to offer
this pretextual explanation supports the conclusion that the
Def endants knew or at |east suspected that their reason for
refusing to hire the Plaintiff was inproper.

5. O her Defendants' Liability
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Qur analysis of the Plaintiff's § 1983 claim
establ i shes that Defendant Brunner is liable for rejecting the
recomrendati on of the departnental search conmttee and refusing
to hire the Plaintiff to fill a vacant tenure-track position. W
note that Dean Brunner is liable only in his official capacity.

The Plaintiff asserts that Defendants Col lings and
McFarl and should al so be found Iiable for this conduct. W
believe the law clearly mandates otherwise. The Third G rcuit
has witten, "For supervisors, liability can be established in
two ways: (1) through allegations of personal direction or of
actual know edge and acqui escence, or (2) through proof of direct

di scrimnation by the supervisor." Keenan v. City of

Phi | adel phia, 983 F.2d 459, 466 (3d G r. 1992)(internal quotation

omtted). There is no respondeat superior liability under 8§

1983. See Freeman v. MKellar, 795 F. Supp. 733, 740 (E.D. Pa.

1992) .

The Jointly-Prepared Statenment of Facts states that
"Presi dent McFarland was not present at the April 19, 1994
faculty neeting or on any other occasion when the Plaintiff spoke
out, and states that he does not even recall hearing about the
Plaintiff's comments (whatever they were) until this [awsuit was
filed." Fact 137. The Plaintiff has offered no evidence to the
contrary. The Statenent of Facts al so supports the notion that
Presi dent MFarland sinply rubber-stanped Provost Collings's
recomrendati ons regarding faculty hiring during the tinme period

at issue in this case. "President MFarl and, however, del egates
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nost of his responsibility for faculty hiring to the Provost.
The President does little but sign contracts.” Fact 96. 1In
addi tion, "President MFarland has agreed with all or virtually
all of Provost Collings's conclusions regarding faculty hiring
during the period at issue in this case.” Fact 98. W find that
the Plaintiff has not established facts sufficient to hold
Def endant McFarland |iable on the § 1983 claim

We reach the same concl usion regardi ng Def endant
Collings. Provost Collings testified that he was present at a
nmeeting when the Plaintiff vocally objected to clitoral
mutilation, although it appears that this was not the April 19,
1994 faculty neeting. Fact 136. The Plaintiff has produced no
evi dence that Defendant Collings was aware of the remarks at
issue in this case, or that the one coment whi ch Defendant
Collings admtted hearing contributed to his decision to support
Dean Brunner's refusal to hire the Plaintiff. On the contrary,
t he evidence supports an inference that Provost Collings's review
of Dean Brunner's recomendation was cursory. "Dean Brunner does
not recall any occasion between 1993 and 1996 when Provost
Col lings disagreed with his conclusion regardi ng whet her a person
shoul d be hired for a tenporary or tenure-track faculty
position." Fact 97. There is sinply no basis for concl uding
that Defendant Collings directly discrimnated against the
Plaintiff or played a significant role in the decision to deny
hi m tenure-track enpl oynent.

B. Title VII Caim
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The Plaintiff alleges that the May 1995 decision not to
offer hima tenure-track position and the 1996 decision to hire
Dr. Huang, rather than the Plaintiff, for a tenure-track position
constitute two separate instances of unlawful discrimnation.
Under federal law, "It shall be an unlawful enploynent practice
for an enployer to fail or refuse to hire or to discharge any
individual . . . because of such individual's race, color
religion, sex, or national origin." 42 U S.C. § 2000e-2(a)(1).°?
The fact that the Plaintiff is white does not deny himprotection
under Title VII. See McDonald v. Santa Fe Trail Transp. Co., 427

U S. 273, 280 (1976).

W agree with the Defendants' assertion that it nakes
no sense to analyze the Plaintiff's claimas a pure sex
discrimnation claim See Defendants' Meno at 30. The
department in which the Plaintiff was seeking a tenure-track
position is conposed entirely of nmale professors. |In addition,
the individuals hired to fill the tenure-track vacancies for
which the Plaintiff was applying were both male. This being the
case, we agree with the Defendants that the Plaintiff's claim

shoul d be treated as a type of sex-plus claim See Arnett V.

Aspin, 846 F. Supp. 1234, 1238 n. 4 (E.D. Pa. 1994)(a wonman
rejected in favor of another woman failed to nmake out a prima

facie case of pure sex discrimnation, but may still have all eged

o The parties agree that the Plaintiff has conplied with

all statutorily mandated prerequisites for filing suit under
Title VI1. Stipulated Qutline of Legal |ssues at 1.
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a sufficient sex-plus claim. A plaintiff proceeding on this

t heory does not allege discrimnation against a protected cl ass
as a whole, but rather discrimnation against a certain subcl ass
wWithin the protected class, id. at 1238, in this case the

subcl ass of white Angl o-Saxon males. *® Thus, the Plaintiff's
case is neither a pure reverse discrimnation case nor a pure
sex-plus case, but rather a reverse discrimnation sex-plus case.
This court has held that a Title VII discrimnation claimnmay be

based on a conbi nation of inperm ssible factors. See e.qg., Fucci

V. Graduate Hospital, 969 F. Supp. 310, 316 n. 9 (E. D. Pa. 1997).

Therefore, we find that the Plaintiff has properly brought his
claimunder Title VII.
In analyzing the Plaintiff's disparate treatnent

1

claim™ we will apply the four part inquiry outlined by the

Suprenme Court in MDonnell Douglas Corp. v. Geen, 411 U S. 792,

802-805 (1973). Under MDonnell Douglas, a plaintiff nust

establish four things: (1) the plaintiff belongs to a protected
class; (2) the plaintiff applied and was qualified for a position

for which the enpl oyer was seeking applicants; (3) despite the

10 Because the exhibits appended to the Jointly-Prepared

St at ement of Facts do not distinguish between white Angl o- Saxon
mal es and other white nmales, we have no basis for considering
whet her Angl o- Saxons in particular were the victins of
discrimnation. This being the case, we wll treat the
Plaintiff's claimas alleging discrimnation against white nal es
generally.

1 The parties have briefed this approach and we find that
they deemthis to be what is comonly called a "pretext" case
rather than a "m xed notive" case. This approach is consistent
with the facts.
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plaintiff's qualifications, the enployer did not select the
plaintiff; and (4) non-nmenbers of the protected class received
nore favorable treatnment (e.g. the position renmai ned open and the
enpl oyer continued to seek applications from persons with the

plaintiff's qualifications). [d. at 802; see also Stewart v.

Rutgers, 120 F.3d 426, 432 (3d Gr. 1997). Once a plaintiff has
establ i shed such a prima facie case by a preponderance of the
evi dence, the burden of production shifts to the defendant to
articulate sone other legitimte, non-discrimnatory reason for

the chall enged action. St. Mary's Honor Center v. Hicks, 509

U S. 502, 510-511 (1993). Assunming that the defendant in turn
sustains this burden, the burden of production shifts once nore
to the plaintiff to show that the proffered non-discrimnatory
expl anation is pretextual. 1d. at 507-508.

W agree with the Defendants that the rational e behind

the McDonnel | Douglas test incorporates the assunption that an

enpl oyer's acts, unless otherw se explained, are likely to be

based upon factors which are inperm ssible. See Furnco

Construction Corp. v. Waters, 438 U S. 567, 577 (1978). Case |aw

has held that this assunption should not apply when the plaintiff
is a menber of a group which has traditionally been favored in

society. See Livingston v. Roadway Express, Inc., 802 F.2d 1250,

1252 (10th G r. 1986). This reasoning has caused courts to

nodi fy the McDonnell Douglas analysis in reverse discrimnation

cases. See e.qg., Duffy v. Wlle, 123 F. 3d 1026 (8th Cr. 1997);

Harding v. Gray, 9 F.3d 150, 153 (D.C. Cir. 1993). As
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articulated by the Court of Appeals for the District of Colunbia

Crcuit:

The original MDonnell Douglas standard
required the plaintiff to show that he

bel onged to a racial mnority. Menbership in
a socially disfavored group was the
assunption on which the entire MDonnell
Dougl as anal ysis was predicated, for only in
that context can it be stated as a general
rule that the light of commobn experience
woul d lead a factfinder to infer
discrimnatory notive fromthe unexpl ai ned
hiring of an outsider rather than a group
menber. \Wiites are also a protected group
under Title VII, but it defies commbn sense
to suggest that the pronotion of a black
enpl oyee justifies an inference of prejudice
agai nst white co-workers in our present
society.

Parker v. Baltinore & Chio R R Co., 652 F.2d 1012, 1017 (D.C

Cr. 1981).

Al though the Third Crcuit has not yet addressed this
i ssue, one |ower court has recently held that "to make out a
prima facie case of reverse discrimnation, a plaintiff nust also
show background circunstances supporting the suspicion that the
defendant is that unusual enployer who discrimnates against the

majority." Ludovico v. U. S. Healthcare, Inc., No. 96-61, 1997 W

288592, *5 (E.D. Pa. May 21, 1997). There are, however, a
substantial nunber of |ower court cases which do not apply a

hei ght ened McDonnel |l Douglas standard. See e.qg., Urich v. Exxon

Co., US. A, 824 F. Supp. 677, 684 (S.D. Tex. 1993); Stock v.

Uni versal Foods Corp., 817 F. Supp. 1300, 1306 (D. M. 1993),

aff'd, 16 F.3d 411 (4th CGr. 1994) (table); Lemitzer v.

Philippine Airlines, Inc., 816 F. Supp. 1441, 1448 (N.D. Cal.
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1992); Collins v. School District of Kansas City, 727 F. Supp.

1318, 1322 (WD. M. 1990); Cohen v. Conmmunity Coll ege of

Phi | adel phia, 484 F. Supp. 411, 420 (E.D. Pa. 1980).
Discrimnation is often very difficult to prove. 1In view of the
pervasi ve nature of affirmative action, it may be tine to
reexam ne the hei ghtened standard.

Neverthel ess, in view of the holdings of the three

circuit courts, we will nodify the MDonnell Douglas test and

i npose upon the Plaintiff the burden of establishing that
Kut zt own University tended to discrimnate agai nst white mal es
during the relevant tine period. W note the parties' agreenent
that this standard should apply in this case. See Plaintiff's
Meno at 2; Defendants' Meno at 33- 34.

It is undisputed that the Plaintiff can satisfy the

second and third el enents of the MDonnell Douglas test. It is

clear that the University advertised tenure-track vacancies for
the 1994-95, 1995-96 and 1996-97 academ c years, Facts 141, 160a,
and 20l1la, and that the Plaintiff applied for these positions.
Facts 142, 163, and 206. It is also clear that the Plaintiff
satisfied the mnimumcriteria identified in the adverti senments.
Joint Exhibits V and X, and Fact 206. The parties also agree
that the Plaintiff was not hired for any of the tenure-track
positions for which he applied. W will therefore focus our

anal ysis on the remaining portions of the nodified MDonnell
Dougl as test, nanely whether the Plaintiff has established a

tendency on the part of the Defendant University to discrimnate
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agai nst white nales, and whether or not wonen and mnorities
received preferential treatnent in the hiring process. The
Plaintiff can establish this by show ng "background
ci rcunst ances” which support an inference of discrimnation. See
Harding 9 F.3d at 153. Such background circunstances nmay take
two forns: "(1) evidence indicating that the particul ar enpl oyer
at issue has sone reason or inclination to discrimnate
i ndi vidiously against whites. . ." and "(2) evidence indicating
that there is sonmething 'fishy' about the facts of the case at
hand that raises an inference of discrimnation." 1d.

In other words, the Plaintiff wll prevail if he can
establish either that the University tends to discrimnate
agai nst white males, or that the circunstances surrounding the
1995 and 1996 decisions not to hire himare sufficiently suspect
to warrant the conclusion that he was individually discrimnated
agai nst on account of his race and gender. W w |l divide the
Plaintiff's argunents into these two categories and consider them
in turn.

1. Evi dence Indicating a Tendency to Discrimnate
Agai nst \Wiite Ml es

The first elenent of the MDonnell Dougl as test

traditionally requires a plaintiff to show that he or she is a
menber of a protected class. As stated above, we will nodify
this requirenent in this case, and require the Plaintiff to show
i nstead t hat Defendant Kutztown University tends to discrimnate

against white males. See Daly v. Unicare Corp.--Township Manor
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Nursing Center, 1995 W 251385, *4 (E.D. Pa. April 26, 1995).

Al t hough the Plaintiff has alleged only two specific instances of
di scrimnation, we nust consider other allegedly discrimnatory
policies and practices which the Plaintiff clains denonstrates a
discrimnatory hiring tendency on the part of the Defendant
Uni versi ty.
a. Affirmative Action Policy

The Plaintiff argues that the University's affirmative
action policy itself is unconstitutional. The policy in effect
at the tinme relevant to this case is summarized in a docunent
titled "Hring the 'Most Qualified Candidate.”" Fact 81. This
docunent states that "the enploynent of unqualified faculty,
staff, or admnistrators should never occur at Kutztown
University. . . . At Kutztown University we always attenpt to
hire the nost qualified candidate for a position.”™ The policy
| ater states,

It is lawful to consider race, ethnicity, and

gender as additional credentials in a hiring

deci sion. Thus, when a departnment or unit is

determ ned to be underrepresented accordi ng

to the Ofice of Affirmative Action fromthe

perspective of race, ethnicity, and/or

gender, these criteria nust be added to the

traditional criteria of academ c degrees.
Joint Exhibit P. No evidence has been presented that the
Uni versity discrimnated against mnorities or wonen in the past.

We have serious doubts about whether the policy
outlined in "Hring the 'Myst Effective' Candi date" satisfies the

two prong test established by the Suprenme Court in United
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Steel workers of Anerica v. Wber, 443 U S. 193 (1979). See

Taxman v. Board of Educ. of the Township of Piscataway, 91 F.3d

1547, 1558 (3d Cir. 1996). W note that a plan which nerely
encour ages giving consideration to affirmative action concerns
when eval uating qualified applicants is not per se

unconstitutional, see e.qg. Regents of the University of

California v. Bakke, 438 U S. 265, 316-319 (1978), but the fact

t hat Kutztown University did not identify any prior
discrimnation which it was trying to renedy through its

affirmative action policy would |ikely render the policy outlined

in "Hring the '"Mdst Qualified Candidate"” illegal. Adarand
Constructors, Inc. v. Pena, us _ , 115 S. .. 2097, 2109
(1995).

Al t hough the existence of an illegal affirmative action

policy may give rise to a suspicion of discrimnation against
menbers of the majority, we nust consider the manner in which the
policy was applied before we can determ ne whet her an act ual
tendency to discrimnate against white males did in fact exist at
t he University.

There is no direct evidence that the Defendants relied
upon the affirmative action policy in effect at the tinme when
deciding not to hire the Plaintiff in 1995 and 1996. In
addition, we credit Dean Brunner's testinony that he never
intentionally exerted any pressure to hire wonen or mnorities.
Some nmenbers of the Phil osophy Departnent testified that they

felt pressured to hire wonen and mnorities to fill vacanci es,
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but this general inpression is unsupported by concrete evidence
or specific exanples. Although an inpression of bias anong sone
menbers of the faculty is a matter of concern, it is
insufficient, in this case, to establish a discrimnatory hiring
tendency at Kut zt own.

It is clear that a university may not discrimnate
agai nst nmenbers of the majority sinply to diversify its faculty,

see Taxman, 91 F.3d at 1563 (3d G r. 1996). Nevertheless, the

SSHE' s "Equity Plan" supports only a notion of a diverse faculty.
The Plaintiff has presented no evidence that either this docunent
or "Hring the 'Most Qualified Candidate" were directly applied
to any particular hiring decisions, and, as we di scuss bel ow, the
rel evant hiring statistics fail to denonstrate that the existence
of these docunents resulted in a discrimnatory hiring trend.
We conclude that the existence of these two aspirational
docunents, in this case, does not provide persuasive evidence of
a tendency on the part of the University to discrimnate against
white mal es.
b. Affirmative Action Ofice's Role

The Plaintiff also conplains that the role played by
the Affirmative Action Ofice in the hiring process is
unconstitutional and illustrates a policy of discrimnation
against white males. W considered the followng facts in
determ ning whether this is so. Any advertisenent for a tenure-
track faculty position nust be approved by the Affirmative Action

O fice, which may then determ ne where the advertisenent wll be
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pl aced. Facts 75 and 76. Once applications are received, the
search conmmttee forwards the nanmes and addresses of the
applicants to the Affirmative Action Ofice, which then sends a
gquestionnaire to all applicants, asking themto identify their
gender and mnority status. The Affirmative Action Ofice may
send a neno to the search commttee chair "strongly encouragi ng”
himor her to interview female and mnority candidates "if it is
determ ned that they neet the qualifications of the position."
Facts 78 and 79. Menbers of the search commttee screen al
applications and cone up with a short list of 10-20 candi dates.
Fact 85. The dean, search commttee chair, and affirmative
action officer review the short list before inviting any
candidate to interview. Fact 87. Once interviews are conplete,
t he departnent faculty nenbers arrive at a recomendation. Fact
90. The dean reviews the departnment's decision, conparing the
candi date's qualifications to the published job description.
Once the dean reviews the recommendation, he or she forwards it
to the affirmative action officer, who certifies that the search
conplied with the University's affirmative action procedures.
The recommendation is then sent to the provost and fromthere to
the president. Facts 93-96. Once a position is filled, the
departnent fills out pink sheets (listing the candi dates who were
interviewed and the final selection), green sheets (listing
candi dates not interviewed and the reasons for such deci sions),
and an Affirmative Action Sunmary form These forns are all sent

to the Affirmative Action Ofice. Fact 99. At the begi nning of
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any search, the Affirmative Action Ofice explains all applicable
procedures to the search commttee chair. Fact 80.

After reviewing the Jointly-Prepared Statenent of
Facts, it appears to us that the University's policy is to
recruit the broadest possible pool of applicants and then to hire
the nost qualified candidate fromthat pool, wthout regard to
race, gender, ethnic origin, or other personal characteristic.

Al though the Affirmative Action Ofice has sone authority to
ensure that the pool of applicants includes "affirmative"

candi dates, the Affirmative Action Ofice has no say in which of
t he candi dates on the short list will be chosen for any given
posi tion.

It appears that the Affirmative Action Ofice welds no
power independently at any point during the search process. 1In
the beginning, a representative fromthat office neets with the
search commttee chair only to review rel evant procedures. The
O fice then reviews proposed advertisenents, apparently to ensure
that they include a statenent that "Kutztown University is an
Affirmative Action/Equal opportunity Enployer and actively
solicits applications fromqualified wonen and mnority
candi dates.” Joint Exhibit N The Ofice also collects
denographi c data fromthe applicant pool, and may encourage the
search commttee to interview "affirmative" candidates "if it is
determ ned [by the search commttee] that they neet the
qualifications of the position.” The Affirmative Action Ofice

is also involved in giving approval to invite candidates to
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interview, but only in conjunction with the conmittee chair and
dean, and nothing in the record suggests that this function has
evolved into sonme sort of dictatorial veto power w el ded by the
Affirmative Action Ofice in favor of non-whites or females. 1In
fact, in the Plaintiff's case, he was interviewed for the 1995-96
position, and the decision not to place himon the short list for
the 1996- 1997 position was nade by the search conmttee. The
fact that the search commttee apparently failed to interview the
Plaintiff for the latter position only because it felt that the
adm ni stration would refuse to hire himis imuaterial to this

i nquiry.

If the Affirmative Action Ofice set any gender or
race- based quotas, we could well find that the Plaintiff had
shown discrimnation. However, in this case there is no
indication that the Affirmative Action Ofice sets quotas on the
nunber of fermale or mnority candidates to be interviewed or
hired. Neither is there any evidence that the Affirmative Action
O fice plays any part in determ ning which of the final
candi dates will be chosen to fill any faculty position. The
evidence cited by the Plaintiff regarding the functions of the
Affirmative Action Ofice fails to denonstrate an actual tendency
on the part of the University to discrimnate against white
mal es.

C. H ring of a Black Femal e
The Plaintiff also argues that the circunstances

surrounding the hiring of a professor in the Biology Departnent
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provi des evi dence of discrimnatory tendencies against white

mal es at the University. During the 1993-94 year, a bl ack,
femal e bi ol ogi st was enpl oyed by the University as a tenporary
faculty nmenber. The Bi ol ogy Departnent needed to hire a tenure-
track faculty nenber. At the conclusion of the search process,
the Departnent's first choice was a Filipino woman. The bl ack,
femal e tenporary faculty nenber was the Departnent's second
choice. Knowing this, the admnnistration offered to convert a
tenporary position into a tenure-track position, provided that

t he bl ack, fermal e biol ogist would be hired in the second
position. The Departnent agreed, and both wonen were appointed
to tenure-track positions. Fact 104. The Provost testified that
the second position was created (1) because there was a real need
in the Departnent to fill the vacancy on a pernmanent basis, and
(2) because appointing a bl ack, female biologist would help
diversify the faculty. Fact 104a.

We understand the Plaintiff's frustration with this
scenario. It does not seemfair that a position was created for
one candidate in the Biology Departnent, while the Phil osophy
Departnment was |eft with a vacancy because it wanted to hire the
Plaintiff. The fact that the biologist's race and gender were
mentioned by the Provost nmakes it easy to junp to concl usions
about the hiring process at Kutztown.

Nevert hel ess, we do not believe that this denonstrates
a general discrimnatory attitude toward white nmales. First of

all, the biologist was not hired to fill a vacancy which was
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advertised to the general public. The Provost testified that the
position was created with a single candidate in mnd. Thus, the
woman hired to fill the second position in the Biology Departnent
was not depriving any white nale of a job. The need for another
posi ti on happened to coincide with the availability of another
very attractive candi date.

I f the black, fermale biologist had been hired solely
with an eye toward diversifying the faculty, we believe this

action woul d have been unconstitutional, see Taxnman, 91 F. 3d at

1559, and woul d have hel ped to establish a discrimnatory

t endency against white males. However, this was not such a case.
Provost Collings gave two explanations for his decision to create
a position for the biologist. The first reason he gave is both
credible and legal, while the second is in nost cases illegal.
The presence of the |atter explanation does not vitiate the
former. The biologist hired for the new y-created position had
solid teaching evaluations, Joint Exhibit L, and was apparently a
very agreeable candidate to the Biology Departnent. There is no
reason to think that the Biol ogy Departnent woul d have been

deni ed another tenure-track position in the future had it chosen
not to hire the black, female candidate. |[|f the Biol ogy
Departnment had not been anenable to that particular candidate's
appoi ntnment or had felt that a better qualified candi date was
likely to surface, it could have turned down the Provost's offer

and requested another tenure-track position at a later date. The
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fact that it did not do so inplies that the black, female
bi ol ogi st was a very attractive candidate in her own right.

The Jointly-Prepared Statenent of Facts offers sone
support for the inference that the person hired to fill the
second vacancy in the Biology Departnent was hired because of her
race and gender. However, having reviewed the record very
carefully, it seens nore likely that this person would have been
hired, regardl ess of her race and gender, in response to an
existing need wwthin the Departnent. The inplications of her
hiring are anbi guous at best, and do not establish that the
Uni versity tended to discrimnate against white nmales generally.

d. 1994- 95 Tenure-Track Position

Al t hough the parties have not called upon this court to
determ ne whether the failure to offer the Plaintiff a tenure-
track position beginning in the 1994-95 academ c year was
directly discrimnatory, the Plaintiff argues that the
ci rcunstances surrounding this search for a tenure-track faculty
menber illustrate a pattern of discrimnation against white
mal es.

In the Fall of 1993, the Phil osophy Departnent began a
search to find a tenure-track faculty nmenber. Dr. Hall chaired
the search commttee. The Departnent prepared the advertisenent,
whi ch was duly approved, and over 200 applications were received.
Facts 139-141. There were 24 wonen in the pool, 8 of whom had
Ph.Ds. Fact 145. The comm ttee sought perm ssion to interview a

nunber of candi dates, none of whom were fenul e. Fact 143. The

91



candi dates were ranked by a nunerical score. Fact 150. On April
1, 1994, the Dean, Affirmative Action Oficer, and Conmttee
Chair net to discuss the request. Fact 144. The Affirmative
Action O ficer and Dean were concerned that the list did not

i ncl ude any wonen. Fact 146. The Commttee Chair explained this
was because the wonen who applied | acked experience conpared to

t hose placed on the short list. Dean Brunner pointed out that
some of the femal e applicants had the teachi ng experience
required by the advertisenent, and he expressed concern that the
screening criteria enployed by the conmttee were too vague. The
Dean and Affirmative Action Oficer requested that the Commttee
review t he pool again and give greater consideration to wonen and
mnority applicants. The Conm ttee assigned additional points to
"affirmati ve" candi dates and prepared a "Statistical Review of
Candi dates,"” which was submtted to the Dean and Affirmative
Action Oficer. Facts 148-151. The Dean still did not believe
that the coomittee gave bona fide consideration to fenale

candi dates, and the Dean and Affirmative Action O ficer decided
not to authorize any interviews. As a result, the tenure-track
search was aborted. Facts 155 and 156. The Dean and Provost
told the Departnent that publications and teachi ng experience
shoul d not be weighted too heavily for "affirmative" candi dates
because young females and mnorities just out of school would be
unlikely to score high in those areas. Fact 157a. The
Departnment and admi nistration finally agreed to fill the position

on a tenporary basis for the comng year, during which tinme a new
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search woul d be conducted. Fact 157d. The Plaintiff was
appointed to fill the tenporary position during the Fal
senmester, and Dr. Lizza during the Spring senester. Fact 157.

These facts do not support an inference that the
University was discrimnating against white nen when it canme to
hiring tenure-track faculty nenbers. At the tinme, the
Departnment, search conmttee, and proposed list of interviewes
were all conposed exclusively of white males. Against this
background, it seens reasonable for the Dean and Provost to have
been concerned about possible discrimnation against fenmal e and
m nority candidates in the screening process. W do not believe
that the steps taken by the Defendants to nmake sure that femal e
and mnority candi dates were not placed at a di sadvant age when
deci ding whomto interview indicate a general predisposition to
di scri mnate agai nst white nal es.

It is not discrimnation for an enpl oyer to seek to
obtain a diverse job applicant pool or to recruit fenmal e and
mnority applicants. Duffy 123 F.3d at 1038-1039. This is
preci sely what the Defendants seemto have been attenpting.
There is no evidence that any of the Defendants were exerting
pressure on anyone to hire a wonman or nenber of a racial or
ethnic mnority to fill the position. This being the case, the
ci rcunstances surrounding the search to find a tenure-track
faculty nmenber to begin teaching in the 1994-95 academ c year do
not suggest a tendency on the part of the Defendant University to

di scrimnate agai nst white nal es.
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e. Statistical Evidence Regarding Faculty Hired
from 1993 to 1997

The Plaintiff also argues that the nunber of wonmen and
mnorities hired by the College of Liberal Arts and Sciences
reflects a pattern of discrimnation against white nmales. W
note that such statistics nay be used to establish a tendency to
di scri m nate agai nst nenbers of the majority. See Daly, 1995 W
251385, *6.

In this case, the relevant hiring statistics may be
sunmari zed as foll ows:

Tenure Track Positions

Academni c Posi tions Femal es Mnorities
Year Avai | abl e Mal es Hired Hired Hired
1993- 94 0 0 0 0
1994- 95 9 6 3 4
1995- 96 7 6 1 2
1996- 97 4 3 1 1

Tenporary Positions

Academni c Posi tions Femal es Mnorities
Year Avai | abl e Mal es Hired Hired Hired
1993- 94 32 14 18 1
1994- 95 34 16 18 1
1995- 96 26 13 13 0
1996- 97 30 9 21 0

Joint Exhibit Q
Al t hough we realize that the above table reflects al

of the data fromthe relevant tine period, we are concerned about
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the reliability of such a snmall sanple. This is particularly so
in the absence of expert testinony. Even if we were to credit
this data, conparing the nunber of white nmen hired to fill
tenure-track positions during these years with the nunber of
wonen and mnorities hired to fill such positions over the sane
time period produces no evidence that the University is

di scrimnating against white nales when it cones to hiring
tenure-track faculty. On the contrary, the fact that so many
nore wonen are hired to fill |ower-paying, |ess prestigious,
tenporary positions may even suggest a bias in favor of white

mal es applying for tenure track positions. Therefore, we are
unpersuaded by the Plaintiff's argunent that the nunber of fenale
and mnority faculty nenbers hired between 1993 and 1997 reflects
a pattern of discrimnation against white nal es.

The five specific argunents di scussed above each fai
individually to establish a tendency of discrimnation against
white mal es. Even considered collectively, this evidence does
not support an inference that Kutztown University discrim nated
against white males in its hiring decisions during the rel evant
time period.

2. Evi dence of Discrimnation in the Plaintiff's
Parti cul ar Case

The Plaintiff may still establish a prima facie case of
reverse discrimnation if he can show that "there is sonething

"fishy about the decisions not to offer himeither of the

tenure-track teaching positions for which he applied. Har di ng, 9
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F.3d at 153. The Plaintiff clains that the circunstances
surroundi ng the searches for tenure-track faculty nenbers to fill
two positions in the Phil osophy Departnent for the 1995-96
academ c year and one position for the 1996-97 academ c year show
that he was discrimnated agai nst because of his race and gender.
a. 1995-96 Tenure-Track Position

In the Fall of 1994, another professor in the
Phi | osophy Departnment decided to retire. The Depart nent
therefore had to fill two tenure-track positions. Professor
Wat ki ns was chosen to chair the search conmttee. In Septenber
1994 an advertisenent was prepared and approved. Professor
Watkins is a critic of affirmative action, but despite this he
endeavored to publicize the positions in publications ained at
females and mnorities. Over 300 people applied for the two
positions. The Departnent Chair interviewed female and mnority
candi dates at a convention of the American Phil osophi cal
Associ ation held in Decenber 1994. Facts 159-164. |In January
1995, Professor Watkins submtted a short |list of eleven nale
candi dates to the Affirmative Action Ofice. The list also
identified two wonen the commttee was willing to interviewin
addition to, but not instead of, the eleven males. The |ist was
approved. Facts 166 and 167. A consensus to hire Dr. Lizza
formed relatively quickly, and this reconmendati on was approved
by the adm nistration. Facts 170 and 171. The commttee
requested permssion to interview two nore candi dates, and a |i st

of four nmen and one woman (added because of her gender) was
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submtted. Perm ssion was granted, and two nore candi dates were
interviewed. Facts 173 and 174. In My, the commttee
unani nously decided to recomend the Plaintiff for the second
position. The Departnent Chair approached the Dean, who said
that the recomendati on woul d be problematic. Professor Watkins
t hen approached the Dean and was told that hiring the Plaintiff
woul d be difficult because of things the Plaintiff had said at a
faculty neeting. Facts 176-182. Dean Brunner reviewed the
Plaintiff's file and refused to accept the reconmmendation, citing
concern wwth the Plaintiff's teaching record. Professor Wtkins
chal | enged this explanation, and the Departnent tried to persuade
the Dean to reconsider. Facts 185-186b. The Dean did not change
his position, and the Provost and President backed his decision.
No nenber of the Phil osophy Departnent believed the Plaintiff
shoul d have been rejected because of his teaching eval uations.
Facts 189-190a. Follow ng this decision, the second vacancy
remai ned open. Fact 192. The Departnent could not agree on
anot her candi date, and sone Departnent nenbers were concerned
that filling the vacancy woul d undercut their efforts to hire the
Plaintiff. The Departnent and adm nistration conprom sed and
decided to hire a tenporary faculty nenber, although the Dean
refused to consider the Plaintiff for that position. Facts 194-
196. Dr. MHenry was given the tenporary appointnent. Fact 198.
As we have discussed previously, the circunstances
surroundi ng the Dean's decision not to hire the Plaintiff are

somewhat suspicious. See supra 8 I1l1.A 2. Nevertheless, we do
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not believe that the Plaintiff has established by a preponderance
of the evidence that this decision was the product of reverse
di scrim nati on.

As we have stated previously, the fact that the
adm ni stration wanted to make sure that "affirmative" candi dates
were included in the pool of applicants considered for the
position does not inply that any pressure was exerted upon the
comrittee to hire a woman or mnority rather than a white nale.
See Duffy, 123 F.3d at 1039.

In addition, there is abundant evidence that white
mal es were not placed at a disadvantage in the process. W note
that the person hired to fill the first vacancy in the Philosophy
Departnment was a white male. Fact 13. The nenbers of the search
commttee were all white males. Facts 11, 12 and 16. The Chair
of the Phil osophy Departnent was a white male. Fact 10. The
i ndi vi dual eventually selected to fill the position on a
tenporary basis was a white male. Fact 14. And fromthe
evi dence presented, it appears that either four or five of the
seven tenure-track appointnents in the coll ege made during 1995
went to white males. Joint Exhibit Q W agree with the
sentinment expressed by the Fourth Crcuit in Duffy, and find that
for white nmales to harbor a general discrimnatory ani nus agai nst
other white males would be "a rather extraordinary bigotry." 123
F.2d at 1039.

We understand the Plaintiff's suspicion that the

deci sion not to accept the Phil osophy Departnent's recomendati on
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to hire himas a tenure-track faculty nmenber in 1995 was tainted
in some way. Nevertheless, we cannot conclude that the taint had
anything to do with the Plaintiff's race and gender.
b. 1996- 97 Tenure-Track Position

The final evidence of reverse discrimnation cited by
the Plaintiff has to do wwth the search for a tenure-track
prof essor to begin teaching during the 1996-97 academ c year.
Dr. Ferreira, a proponent of affirmative action, chaired the
committee to fill this position, and a job advertisenent was
approved in Septenber 1995. Dr. Ferreira worked nore closely
wth the Affirmative Action Oficer and Dean than his
predecessors had. Four hundred and six applications were
received. The Plaintiff again applied and nmet the m ni num
requirenents for the job. Facts 201-206. The search commttee
created a long list of 20 potential interviewees, but did not
pl ace the Plaintiff's nane on the long |ist because the
adm ni stration had rejected himpreviously, and they assuned the
adm ni stration would not change its position. Facts 208 and 211.
The committee arrived at this conclusion although they personally
believed that the Plaintiff's qualifications were conparable to
or better than those of other applicants on the long list. Fact
212. Five candidates, including two wonen and Dr. Huang, a nale
Chi nese national, were interviewed. Fact 215. Dr. MHenry was
recomrended for the position, but the Dean refused to hire him
citing concern about his teaching eval uations at Kutztown and

el sewhere. Facts 216 and 218. Regarding the remaining
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candi dates, the search commttee felt that the remaining white
man | acked depth, one woman was overly specialized, and the other
wonman was not well received by students. This left Dr. Huang,
who had limted teachi ng experience, but had published a great
deal. The Departnent Chair testified that Dr. Huang's ethnicity
had nothing to do with the decision to include himon the |ist of
finalists. Facts 220-221a. The search commttee and Depart nent
Chair concluded that Dr. Huang was the best avail abl e candi date.
Fact 223. The Dean approved the decision, and Dr. Huang was
hired as a tenure-track faculty nenber. Facts 225-227.

Al t hough the candidate eventually hired to fill this
position was Chinese, there is no evidence that he was preferred
over the Plaintiff because of his race. |In fact, Dr. Huang and
the Plaintiff were never placed in direct conpetition for the
position because the search conmttee did not place the Plaintiff
on its short list. Dr. Huang cane to the application process
with very inpressive credentials. He was in the process of
conpl eting his second doctoral degree and had a long |list of
publ i cations and sone teaching experience. Joint Exhibit GG a
substantial disparity in the qualifications of a plaintiff who
applied for a job and the person who was eventually hired to fill
that position may be indicative of reverse discrimnation. See
Harding, 9 F.3d at 153-154. However, we do not find any such
di sparity when conparing the credentials of the Plaintiff and Dr.

Huang.
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The fact that a Chinese national was eventually hired
to fill a position which had been denied the Plaintiff does not
necessarily inply that the Plaintiff was the victimof reverse
discrimnation. Section IIl.A 2 of this Menorandum presents a
nore likely explanation for the Plaintiff's failure to be
appoi nted, and we have just discussed the reasons justifying Dr.
Huang's appointnent. Thus, the Plaintiff has failed to establish
that he was subjected to reverse race and gender discrimnation
when he applied for a tenure-track position in 1996.

The only arguably preferential treatnment which Dr.
Huang received has to do with how quickly the Departnent's
recomrendation to hire himwas approved by the adm ni strati on.
However, the Jointly-Prepared Statenent of Facts states that Dr.
Huang was consi dering another job offer and needed an answer
qui ckly. Fact 224. W credit this explanation and find no other
reason to believe that the Plaintiff was the victimof reverse
race and gender discrimnation when he was denied a tenure-track
position in 1996.

3. Summary of Title VIl Analysis

Because the Plaintiff has failed to prove a prima facie

case under the nodified MDonnell Douglas standard applicable to

al | egations of reverse discrimnation, we need not assess the
expl anati on which the Defendants have offered to justify their
refusal to hire the Plaintiff. Although we have addressed this
expl anation in Section I1l1.A 2 of our Menorandum that discussion

is nbot in the context of the Plaintiff's Title VII claim since
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the Plaintiff has failed to carry his initial burden with respect
tothis claim However, even if we were to proceed with our
analysis of the Plaintiff's Title VII claimand find the

Def endants' offered explanation pretextual, the Plaintiff would
not necessarily prevail on his Title VII claim W have already
found that the refusal to hire the Plaintiff to fill a tenure-
track vacancy was notivated by remarks he nmade at a faculty
nmeeting, and we find this a far nore pl ausi bl e expl anati on t han

race and gender discrimnation.

I'V. CONCLUSI ONS COF LAW

Pursuant to Fed. R Cv. Pro. 52(a), we state the
fol |l owi ng concl usi ons of | aw.
A Section 1983 O aim

1. The Plaintiff has nmet his burden of establishing
that his speech at the April 19, 1994 faculty neeting was
entitled to constitutional protection.

2. The Plaintiff has also net his burden of
establishing that his speech at the faculty neeting was a
notivating factor in the decision not to hire himas a tenure-
track faculty nmenber in the Phil osophy Departnent. For this
reason the burden of production shifted to the Defendants.

3. The Defendants have not satisfied their burden of
suggesting a credible alternative explanation for their decision
not to hire the Plaintiff, and we hold that the explanation

of fered by the Defendants is pretext.
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B. Title VII Caim
4, The Plaintiff has established that he applied for
tenure-track positions in the Philosophy Departnent at Kutztown
University in 1995 and 1996, that Defendant Kutztown University
was soliciting such applications, that he was qualified for such
a position, and that he was not hired to fill such a position.
5. The Plaintiff has failed to establish that
Def endant Kut ztown University tended to discrim nate agai nst
white males in its hiring decisions during the relevant tine
period or discrimnated against himon the basis of his gender
and race.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DR. RICHARD A.S. HALL, : Givil Action
Pl ai nti ff :
V. : No. 96-4516

KUTZTOMWN UNI VERSI TY OF THE
PENNSYLVANI A STATE SYSTEM OF
H GHER EDUCATI ON, et al.,

Def endant s

ORDER

AND NOW this 12th day of January, 1998, it is hereby
ORDERED as fol | ows:

1. The Court finds for and enters judgnent in favor
of the Plaintiff on the Section 1983 cl ai m agai nst Def endant
Brunner;

2. The Court finds for and enters judgnent in favor
of Defendants Collings and McFarland on the Section 1983 cl aim

3. The Court finds for and enters judgnent in favor
of Defendant Kutztown University on the Title VII claim

4. The Plaintiff will submt and serve a brief on the
i ssue of danmages within ninety days of the date of this Oder;

5. Wthin thirty days foll ow ng service of
Plaintiff's brief, Defendant Brunner shall respond with a brief
concer ni ng damages;

6. The Court enourages the Parties to resolve the
i ssue of danmages am cably, and w thout court intervention, as

intended in the Stipulated Qutline of Legal I|ssues.



BY THE COURT:

Franklin S. Van Antwerpen
United States District Judge



