IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOSEPH HARDI N, et al. : ClVIL ACTI ON
V. :

SOQUTHEASTERN PENNSYLVANI A :
TRANSPORTATI ON AUTHORI TY : NO 91-7434

VEMORANDUM AND ORDER

BECHTLE, J. JANUARY 5, 1998
Presently before the court is Joseph Hardin, Leon
Conaway, Reid Henderson, Mattie Crawford, Ruth Chanbers and the
Nati onal Federation of the Blind of Pennsylvania, Inc.'s
("Plaintiffs") reasserted notion for reconsideration of the
court's denial of attorneys' fees and costs and Sout heastern
Pennsyl vani a Transportation Authority's ("Defendant") opposition
thereto. For the reasons set forth below, the court will deny

t he noti on.

Pr ocedur al Backgr ound

Plaintiffs request attorneys' fees, litigation expenses
and costs pursuant to the Anericans with Disabilities Act
("ADA"), 42 U.S.C. § 12101, et seq. Plaintiffs are individuals
Wi th visual inpairnents and the National Federation of the Blind
of Pennsylvania, Inc. Defendant is a Pennsylvania corporation
engaged in operating a regional public transportation system
Plaintiffs brought this civil action against Defendant to enforce

conpliance with the ADA. In particular, Plaintiffs requested



this court to require Defendant to inprove its services so as to
enabl e passengers with visual inpairnments to better use the
transportation system as required under the ADA

On Septenber 15, 1992, the parties to this action
executed a court-approved settlenent agreenent ("1992 Agreenment")
whi ch provided that this court would "retain jurisdiction of the
Agreement for a period of three years.” On this sane day, the
court directed the Clerk of Court to close the underlying action.
On February 16, 1995, Plaintiffs filed a Mdtion for Contenpt
claimng that Defendant had not conplied with the express terns
of the 1992 Agreenent. This court held two hearings in June,
1995, on Plaintiffs' Mtion for Contenpt and, by Order dated July
13, 1995, denied the notion ("July 1995 Order"). By the sane
Order, the court retained jurisdiction over the 1992 Agreenent
until further order of the court. |In response to a letter from
Plaintiffs, on May 22, 1996, the court issued an Order clarifying
its July 1995 Order ("May 1996 Order"). On May 29, 1996,
Plaintiffs filed a Mdtion for an Award of Attorneys' Fees,
Liti gati on Expenses and Costs with respect to their Mtion for
Contenpt.! On Decenmber 9, 1996, the court denied the notion as
untimely under Federal Rule of Cvil Procedure 54(d)(2)(B). On

Decenber 20, 1996, Plaintiffs filed a notion for reconsideration

1. According to the docket, no simlar notion was nade to obtain
attorneys' fees with respect to the underlying action itself.
Plaintiffs' current attorneys entered their appearance on

Sept enber 23, 1994, 2 years after this case had been cl osed and
approxi mately 10 nonths after Rule 54(d)(2)(B)'s 14-day tine
[imtation took effect.



On June 10, 1997, the court denied the notion w thout prejudice,
permtting Plaintiffs to reassert their notion acconpanied by a
conpl ete transcript of the hearings held on Plaintiffs' notion
for contenpt. On June 26, 1997, Plaintiffs filed a reasserted
notion along with the required transcripts, which incorporated

the previous briefings to the court.

1. Di scussi on

The original notion for attorneys' fees was denied as
untimely under Federal Rule of Cvil Procedure 54(d)(2)(B). In
its Menorandum Order dated Decenber 9, 1996, the court set forth

the grounds for its denial of the notion. Hardin v. Septa, No.

91-7434, 1996 W. 729942 (E.D. Pa. Dec. 9, 1996). The court
stated that under Federal Rule of Cvil Procedure 54(d)(2)(B)
"if plaintiffs wanted to obtain attorneys' fees with respect to
[their] Motion for Contenpt, they were obligated to file their
notion for attorneys fees by July 28, 1995 -- 14 days after the

court entered its July 1995 Order." 1d. at *1 (citing Resolution

Trust Corp. v. Kolea, No. Cv. A 90-6287, 1996 W. 20675, at *1

(E.D. Pa. Jan. 10, 1996)). The court then ruled that "[b]ecause
plaintiffs' attorneys' fees notion was filed ten nonths |late, the
court will deny the notion." [d.

Plaintiffs argue that their notion for attorneys' fees
was wongfully denied. Specifically, Plaintiffs argue: (1) Rule
54 is inapplicable because the July 1995 Order was not a

"judgnment” under Rul e 54 because it was "consensual" or, in the
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al ternative, because it was an "interimruling;" (2) Defendant

wai ved the untineliness objection; and (3) Plaintiffs should be
awar ded attorneys' fees for "nonitoring work"” done after the July
1995 Order on the notion for contenpt. Plaintiffs argue that, as
prevailing parties, they are entitled to attorneys' fees under

54(d).

A. Application of Rule 54(d)

Plai ntiffs advance two reasons why Rul e 542 shoul d not
bar Plaintiffs' notion for attorneys' fees. First, Plaintiffs
contend that the July 1995 Order was "consensual,"” and so neither
party could appeal the Order. They argue that if the Order was
not appeal able, then it would not be a "judgnent" under Rule
54(a) and would not be subject to the Rule 54(d)(2)(B) tinme limt
for filing for attorneys' fees. Secondly, they argue that the
July 1995 Order was an "interimruling"” and thus should not be

treated as an order wwthin Rule 54(d)(2)(B). Both argunents

2. Rule 54(a) defines a "judgnent” to include "a decree and any
order fromwhich an appeal lies." Fed. R Gv. P. 54(a). Rule
54(d) (2)(B) states that:

[u] nl ess ot herwi se provided by statute or order of the
court, the notion nust be filed and served no | ater
than 14 days after entry of judgnent; nust specify the
j udgnent and the statute, rule, or other grounds
entitling the noving party to the award; and nust
state the anmount or provide a fair estimate of the
anount sought. If directed by the court, the notion
shal |l also disclose the terns of any agreenment with
respect to fees to be paid for the services for which
claimis made.

Fed. R Gv. P. 54(d)(2)(B).



contend that the court wongly applied Rule 54(d)(2)(B) to the
case at hand. Neither argunent is supported by the facts of this
case as reflected in the record.

First, the July 1995 Order was not "consensual," as
Plaintiffs argue. As the transcripts for the contenpt hearings
reflect, Plaintiffs asserted their claimfor contenpt vigorously
and consistently until the court made its decision to deny the
contenpt notion and refused to i nplenent the nonetary penalties
Plaintiffs requested. (Tr. 6/30/95 at 8-14). The court found
that, contrary to Plaintiffs' assertions, the evidence did not
show that Defendant was in violation of the 1992 Agreenent. (Tr
6/30/95 at 8). There is no doubt that Plaintiffs would have
preferred the court to find Defendant in contenpt. |In the brief
acconpanying the notion for contenpt, Plaintiffs stated that
"effective enforcenment of the Agreenent can be acconplished only
if: (1) the Court appoints an independent nonitor to oversee
[ Def endant' s] conpliance through randomtesting, and (2) the
Court inposes nonetary sanctions to coerce conpliance.” (Mem of
Law in Supp. of Pls.' Mt. for Contenpt at 2). The court did not
find Defendant in contenpt, did not appoint an independent
nonitor and did not inpose fines. The court's decision denied
Plaintiffs' requested relief. Therefore, the Order was not a
consensual decision by Plaintiffs, it was the court's decision
al one and a denial of Plaintiffs' notion. |t disposed of all the

issues raised by the Plaintiffs, adversely to the Plaintiffs.



Plaintiffs argue that the court's Order was "identical"”
to the proposed order they submtted to the court. Plaintiffs
subm tted the proposed order on July 12, 1995, after two days of
hearings held June 7 and 30, 1995. Plaintiffs appear to forget
that the proposed order nerely reflected the court's findings
made at the hearings, not the Plaintiffs' consent to those
decisions. (Tr. 6/30/95 at 29). Plaintiffs were directed by the
court to draft a proposed order that included the court's deni al
of the contenpt nmotion. (ld.; July 1995 Order § 1). As such,
the July 1995 Order was only a denial of Plaintiffs' contenpt
notion, not Plaintiffs' consent to a denial or a wthdraw of the
mot i on. ®

Li kew se, the court's July 1995 Order was not an
"interimruling" but rather an outright denial of the notion for
contenpt. The notion was denied w thout prejudice, so that if
subsequent factual grounds warranted relief in the future,
Plaintiffs could bring another notion for contenpt if they had
reason to believe based on new factual grounds that Defendant was
not in conpliance with the court's Orders and the 1992 Agreenent.

(Tr. 6/30/95 at 14-15; July 1995 Order § 1). However, based on

3. In the June 30, 1995 hearing, the court stated that the
notion for contenpt would be denied. (Tr. 6/30/95 at 12-14).
Plaintiffs then requested that the court permt themto w thdraw
the notion. (Tr. 6/30/95 at 14). Instead, the court decided to
let the notion "stand" and to rule onit. 1d. In ruling on the
notion rather than permtting Plaintiffs to withdraw the noti on,
the court sought to nmake a definitive ruling on the notion in
order to avoid the very anbiguity which Plaintiffs attenpt to
create now.



the facts then before the court, the notion was dispositively
deni ed. As noted above, the court evaluated all the evidence the
parties provided at the tinme and deci ded that Defendant was not
in contenpt of court as Plaintiffs alleged. (Tr. 6/30/95 at 8-
9). It is clear that although Plaintiffs were given the
opportunity to file later notions if they believed Defendant to
be in contenpt at a later date, the July 1995 Order's ruling was
final on Plaintiffs' request for a finding of contenpt for
Def endant's conduct up to that date. There was nothing "interinf
or tenporary in nature about that ruling.*

The July 1995 Order outlines the nethod by which
Def endant was to inplenent the 1992 Agreenment and the Order also
preserves the court's jurisdiction over the case. (July 1995
Order § 2-7). This contenplates that new and different notions

for a variety of requests for relief based on new and different

4. The court denied Plaintiffs' notion w thout prejudice so that
if they wished to bring a |ater notion for contenpt, they would
only have to renew the existing notion rather than file an
entirely new notion and briefs with additional |engthy docunents.
(Tr. 6/30/95 at 14, 29.) In denying w thout prejudice, the court
attenpted to provide Plaintiffs with an accel erated and
sinplified nmethod of filing a new contenpt notion at a |ater
date. The ruling could not have been reasonably interpreted to

| eave any issue before it unresol ved.

As noted in the court's Decenber 9, 1996 Order, "Plaintiffs’
attorneys are sophisticated and have 'extensive experience in
enforcenent of the transportation provisions of the Anericans
with Disabilities Act.'" Hardin v. Septa, No. 91-7434, 1996 W
729942, at *1 n.5 (E.D. Pa. Dec. 9, 1996)(citing Decl. of Thomas
H Earle at § 6). Therefore, Plaintiffs' attorneys should have
been aware of the neaning and context of both the court's O der
and the discussions at the hearings thereon.

v



grounds nmay be warranted and, if so, they woul d be consi dered by

the court.

B. Def endant's Wi ver of Rule 54(d)

Next, Plaintiffs argue that Defendant waived its right
to object to the tineliness of the notion by not raising the
issue in their answer to the original notion for attorneys' fees.
Plaintiffs argue that Rule 54(d)(2)(B) is anal ogous to a statute
of limtations. They point out that, under Federal Rule of Cvil
Procedure 8(c), a statute of limtations is an affirmative
def ense that nust be raised in the answer or it is waived. ®
Plaintiffs then conclude that the filing deadline, like a statute

of limtations, nust be raised by the Defendant in responding to

5. Rule 8(c) lists several affirmative defenses which nust be
asserted in a responsive pleading, but does not include any
procedural filing requirenments under the Federal Rules of G vil
Procedur e:

In pleading to a preceding pleading, a party
shall set forth affirmatively accord and

sati sfaction, arbitration and award,
assunption of risk, contributory negligence,
di scharge i n bankruptcy, duress, estoppel,
failure of consideration, fraud, illegality,
injury by fell ow servant, |aches, |icense,
paynent, release, res judicata, statute of
frauds, statute of limtations, waiver, and
any other matter constituting an avoi dance or
affirmati ve defense. Wen a party has

m st akenly designated a defense as a
counterclaimor a counterclaimas a defense,
the court on terns, if justice so requires,
shall treat the pleading as if there had been
a proper designation.

Fed. R CGv. P. 8(c).



the notion for attorneys' fees or the defense is waived.

Al t hough not addressed directly, Plaintiffs are also inplicitly
chall enging the court's ability to raise the issue of a filing
deadl i ne sua sponte, as it did in this case.

The court disagrees with Plaintiffs' conparison to a
statute of limtations and it finds no basis for requiring
defendants to raise Rule 54(d)(2)(B) as an affirmative defense.
Plaintiffs point to a Third Grcuit case which they contend shows
that a defendant nust raise a Rule 54(d)(2)(B) "defense" in their
responsi ve pleadings. (Pls." Mem Supp. Mdit. Reconsid. at 21, 22
(citing Mnts v. Educational Testing Serv., 99 F.3d 1253, 1260

(3d Gir. 1996)). The cited case does not address the issue
presently before the court. In Mnts, the Defendant first raised
the 54(d)(2)(B) issue on appeal. The Third G rcuit stated that
it would "adhere to [its] usual practice of not entertaining
argunents initially raised on appeal.” Mnts, 99 F. 3d at 1260.
One reason the Third G rcuit gave for not addressing the issue on
appeal is that if the issue had been raised at the trial court

| evel, the trial court could have determ ned whether to extend
the time limt for filing for attorneys' fees. Therefore, the
only relief under 54(d)(2)(B) would be remandi ng the case to the
trial court to determne whether it would extend the filing tine.
Id. The Third Crcuit, therefore, recognizes that a trial court
has discretion in determ ning whether to extend the deadline
under Rule 54(d)(2)(B). As Rule 54(d)(2)(B) states, the filing

time applies "[u]nless otherwi se provided by statute or order of
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the court." Fed. R Cv. P. 54(d)(2)(B). Simlarly, Federa
Rule of Civil Procedure 6(b)(2) permts a court, upon notion and
for cause shown, to excuse a late filing if the court finds
excusabl e neglect. Therefore, a district court has discretion in
ei ther applying or extending the deadline of Rule 54(d)(2)(B).
In this case, the court exercised its discretion to bar the
Plaintiffs' notion for attorney fees for failure to conply with
the Federal Rules of Civil Procedure. There is no requirenent
that a party nust raise Rule 54(d)(2)(B) as an affirmative
def ense.

To the extent that this notion could be interpreted as
a request to extend the Rule 54(d)(2)(B) deadline, such a request
is denied. The purpose of Rule 54(d)(2)(B) is to provide the
opposi ng party and the court with notice of the notion for fees.
See Advisory Commttee Notes, 1993 Anendnents (noting that
"[What is required is the filing of a notion sufficient to alert
the adversary and the court that there is a claimfor fees, and
t he amount of such fees (or a fair estimate)."). That purpose is
best effectuated by applying the Rule 54(d)(2)(B) deadline in
this case. The parties in this case never discussed attorneys'
fees for the contenpt notion until ten nonths after the July 1995
Order. Neither the 1992 Agreenent nor the July 1995 O der
addressed whether Plaintiffs would make a request for fees, or
whet her the parties would ask the court to determ ne whether the

fees were appropriate. See, e.qg., Anderson v. Ford Mtor Co.,

No. 96-913, 1997 W 158133, at *1 n.1 (E D. Pa. Apr. 1,
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1997) (declining to apply 54(d)(2)(B) deadline when settlenent

agreenment provided for court's determ nation of appropriate

attorneys' fees); Contractors Assoc. of Eastern Pa. v. Gty of

Phi | adel phia, No. 89-2737, 1996 W 355341, at *3 (E. D. Pa.

1996) (declining to apply 54(d)(2)(B) deadline when "counsel
announced at a[n earlier] hearing that he intended to file a
notion for an interimaward of attorney's fees"). After failing
to file wthin the Rule 54 deadline, Plaintiffs failed to file a
notion to extend the deadline, as the Third G rcuit discussed as
a possibility in Mnts. The court finds no reasonable basis for
excusing Plaintiffs' nonconpliance with the Rule 54(d)(2)(B)
deadline in this case and finds that the delay and |ack of notice
has caused prejudice to the Defendant. Therefore, any request by
Plaintiff to extend the Rule 54(d)(2)(B) deadline is denied.

In summary, the court is not convinced that there is
any basis to conclude that Rule 54(d)(2)(B) creates an
affirmati ve defense that nust be asserted by a plaintiff in an
answer. To the contrary, it places the burden clearly and
squarely on Plaintiffs to file a tinely notion for fees. 1In
del aying their request for attorneys' fees for over ten nonths,
Plaintiffs have sinply failed to conformto clearly articul ated
rul es of which they had know edge, wth the consequence being

that they have waived the right to request such fees.

C. Mbni tori ng
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Plaintiffs argue that Rule 54(d)(2)(B) could not have
applied to the "nonitoring” work done after the July 1995 O der
denying Plaintiffs' notion was entered. Plaintiffs point out
that any attorneys' fees or costs for nonitoring done after the
July 1995 Order could not have been requested within the 14 day
time limt of Rule 54(d)(2)(B). Plaintiffs go on to assert that
general ly, fees for post-judgnent nonitoring may be available to
prevailing Plaintiffs. Plaintiffs attenpt to extend the filing
deadl i ne beyond the date of the court's July 1995 Order ruling on
the contenpt notion on the ground that attorney "nonitoring" was
a continuous activity up to and beyond the July 1995 Order. They
argue this continuous activity allows the filing to be tinely.
The difficulty with this is that the court never approved
nmoni toring by attorneys as a ground that could warrant recovery
of costs and fees for doing so. Any such nonitoring efforts that
Plaintiffs' attorneys engaged in were contrary to the court's
July 1995 Order.

In the absence of new evidence, the court does not
believe that nonitoring by Plaintiffs' counsel is necessary or
appropriate in this case. Plaintiffs thensel ves, as opposed to
their attorneys, are fully aware on a daily basis of Defendant's
activities and are capable of nonitoring the activities of
Defendant. |[If Plaintiffs beconme aware of the Defendant's
nonconpliance with the 1992 Agreenent or the court's Orders, they
can notify their counsel and apply to the court for relief. |If

successful in such a notion, counsel nmay have a basis to request

12



attorneys' fees for their notion. However, there is no basis
presently before the court to conclude that any nonitoring by the
attorneys thenselves is presently necessary.

On this point, it should be recalled that at the
hearing held June 30, 1995, the court and the parties
specifically addressed the issue of instituting a system of
monitoring. (Tr. 6/30/95 at 7, 9-10, 12, 13, 31-32). The court
adopted a nonitoring plan whereby Defendant woul d conduct a
nmoni toring program and nmake periodic reports on its efforts to
the court. July 1995 Order at Y 3, 5. Plaintiffs now suggest
that they should receive conpensation for nonitoring efforts
despite the court's ruling to the contrary directing an
al ternative nethod of nonitoring. Defendant continues to furnish
t he personnel and to pay the costs of conducting internal
nmonitoring as ordered by the court. The court concludes that it
wi Il not require unnecessary and costly additional nonitoring by

the Plaintiffs' attorneys.

D. Fees and Costs Generally

The ADA permts courts to grant attorneys' fees in
di scrim nation cases, however, such fees are not nmandatory.
Section 12205 provides that "[i]n any action or adm nistrative
proceedi ng commenced pursuant to this chapter, the court or
agency, in its discretion, may allow the prevailing party . . . a
reasonabl e attorney's fee, including litigation expenses, and

costs." 42 U S.C. § 12205 (enphasis added). The court finds
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that attorneys' fees are not warranted under the facts of this
case. The 1992 Agreenent represented both the Defendant's and
Plaintiffs' attenpt to effectuate Defendant's responsibilities
under the ADA. Fromthe beginning, Defendant displayed a
W | lingness to cooperate with the court and Plaintiffs to bring
about a reasonably attai nable beneficial change in its services
to assist passengers with visual inpairnents.

Wi le there were sone di sagreenents as to the nethods
t hat shoul d be used, Defendant does not contest that it has a
responsibility to conply wwth the requirenents of the ADA. To
this date, Defendant continues to inplenent the agreed upon
changes under the 1992 Agreenent and the court's Orders and nake
periodic reports to the court and Plaintiffs regarding these
efforts. Inits notion for contenpt, Plaintiff brought forward
exanpl es of instances where Defendant's enployees failed to
conply with their required duties under the ADA and the 1992
Agreement. The court recognizes that the Defendant has faced
difficulties inplementing the 1992 Agreenent. However, this
court finds that those difficulties are not the result of
Def endant's refusal to cooperate, indifference or carel essness,
but rather the direct result of the inplenentation of systemc
changes on a large scale. A conplicating difficulty is the fact
that the Defendant's enpl oyees are unionized and therefore any
changes in the enpl oyees' duties, which are at the heart of
Plaintiffs' conplaint, nust be worked out through the appropriate

uni on channels. (Tr. 6/30/95 at 25 (noting that inplenentation
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of training is a "coordinated, collective effort” between union
and managenent)). In the court's view, the Defendant has nade
good faith efforts to sustain and inprove conpliance levels with
the 1992 Agreenent and the ADA, as the court ruled in its denial
of the notion for contenpt.

If Plaintiffs have reason to believe that Defendant is
presently in contenpt of court, they may file another notion and,
i f successful, may then request attorneys' fees. The court
believes that Plaintiffs' ability to file a renewed notion for
contenpt provides an adequate safeguard to protect Plaintiffs
concerns in the future. Therefore, the court finds that, to the
extent Plaintiffs' clainms for attorneys' fees are not barred by

Rul e 54(d)(2)(B), such clains are denied.

| V. CONCLUSI ON

For the reasons set forth above, Plaintiffs' notion for
reconsideration will be denied.

An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JOSEPH HARDI N, et al. : ClVIL ACTI ON
V.

SOQUTHEASTERN PENNSYLVANI A :
TRANSPORTATI ON AUTHORI TY : NO 91-7434

ORDER
AND NOW TO WT, this 5th day of January, 1998, upon
consideration of Plaintiffs' Reasserted Mtion for
Reconsi deration of the Court's Menorandum Order Denying
Plaintiffs' Mtion for an Anmard of Attorneys' Fees, Litigation
Expenses and Costs and Defendant's opposition thereto, IT IS

ORDERED t hat said notion is DEN ED.

LOU S C. BECHTLE, J.



