IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SCHUYLKI LL SKYPORT | NN, | NC.

et al.,
Plaintiffs,
V. g Givil No. 95-3128
JOHN W RICH JR, et al.,
Def endant s.
MEMORANDUM
Cahn, C. J. January , 1998

| NTRODUCTI ON

The parties® to the within case settled the case on
June 20, 1997. The nechanics of the settlenent were that an

Qutline of Settlenent Agreenent was executed on behalf of the

parties and read into the record in their presence. The

Qutline of Settlenent Agreenent provided in paragraph 13 as

foll ows:

"13. The terns set forth in this Qutline of
Settl enent Agreenent are subject to full
docunentati on and agreenents which the parties agree
to provide and execute. Any disputes concerning the
finalization of the terns of the Settl enent Agreenent
will be resolved by Chief Judge Cahn wi thout a jury
or right of appeal."

1. Janmes J. Curran, Jr. ("Curran, Jr.") is the principal
plaintiff in this controversy. He is a mnority sharehol der of
bot h Readi ng Anthracite Conpany ("RAC') and Schuyl ki |l Energy
Resources, Inc. ("SER'). He brought the within action alleging,
inter alia, violations of RICO |egislation based upon cl ai ned
breaches of fiduciary duties by the individual defendants, who
t oget her nake up the controlling majority of both RAC and SER




A di spute has now arisen involving paragraph 10 of

the Qutline of Settlenent Agreenent. Paragraph 10 provides:

"10. Curran acknow edges and admits that RAC
and SER are Subchapter "S" corporations and agrees
that he will take all action and execute and deliver
any and all docunentation necessary to ratify,
confirmand continue their Subchapter "S' status, and
that he will take no action to revoke or jeopardi ze
their Subchapter "S" status.”

Curran, Jr. is satisfied with the precise | anguage of

paragraph 10 of the Qutline of Settlenent Agreenent .

Def endants insist that paragraph 10 shoul d be expanded into a
new paragraph 11 in the final Settlenent Agreenent.
Def endant s’ proposed paragraph 11 provides as foll ows:

"11. SUBCHAPTER "S" CONFI RVMATI ON AND AGREENMENT .

A. Curran, Jr. acknow edges, agrees and
adm ts that RAC and SER are Subchapter "S"
corporations, and that he is and al ways has been the
owner of all stock registered in his nanme as
reflected on the books of RAC and SER

B. Further, Curran, Jr. acknow edges,
agrees and admts that the By-Laws of RAC, SER,
Kni cker bocker Coal Conpany and Mahanoy City Coal
Conpany (collectively, the "Conpanies") prevent the
transfer of any shares of stock w thout first
of fering such shares to the other sharehol ders of the
Conpani es. Except in accordance with the July 18,
1992 Settlenment Agreenent, neither he nor Netta
Barrett ever offered any of the shares in the
Conpanies formerly held by Netta Barrett ("Barrett
Shares") to the other sharehol ders of the Conpani es.
Further, Curran, Jr. agrees that the sole offer by
himin regard to the transfer of the Barrett Shares
was by him individually, and not by or on behal f of
the Mnersville Safe Deposit Bank and Trust Conpany,
Custodian for the James J. Curran, Jr. |ndividual
Retirement Account ("IRA"), as reflected by his offer
| etter dated Septenber 14, 1992, which was consi stent
with the requirenents of the Settlenent Agreenent
dated July 18, 1992. Accordingly, Curran, Jr. admts
that no transfer of shares to his I RA could have been
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or was effective at any tinme and, as such, despite
any prior understandings or representations by him
whi ch were m staken, that he personally purchased the
Barrett Shares and, except for such RAC shares as he
sold to John W Rich, Sr., he has not transferred any
of his shares, including any of the Barrett Shares,
and, as reflected by the books and records of RAC and
SER, he al ways has been, and he continues to be, the
sol e owner of all RAC or SER stock as issued in his
name by the Conpanies. Finally, in |light of the By-
Laws' restriction on transfer, Curran, Jr. agrees

t hat such RAC or SER stock never has been owned by
any other entity including, but not [imted to, the

| RA or any other retirenent plan.

C. To the extent that Curran, Jr. has nade
any prior statenents or representations to the IRS
that are inconsistent with the representations set
forth in Paragraph 11, or that the Barrett Shares
were acquired by his I RA he acknow edges that they
wer e m st aken.

D. Curran, Jr. agrees that he wll take no
action to revoke or jeopardi ze the Subchapter "S"
status of RAC and SER at any tine in the future
wi t hout the consent and agreenent of all of the
stockhol ders of RAC and SER, and that he wll
cooperate with the Internal Revenue Service and any
rel ated exam nation to confirmand continue the
Subchapter "S" status of both RAC and SER

E. Curran, Jr. further agrees that he wl|l
take all action, and pronptly execute and deliver any
and all docunentation, necessary to ratify, confirm
and continue the Subchapter "S" status of both RAC
and SER. "

DI SCUSSI ON

The parties do not dispute that there was a contract
of settlenment. What this court nust decide is what were the
terms of settlenent in regard to the Subchapter "S" status of
RAC and SER

Curran, Jr. suggests that paragraph 10 of the Qutline

of Settlenment Agreenent obligates himto acknowl edge only the




Subchapter "S" status of RAC and SER in futuro. He urges that
paragraph 10 is anbi guous and that it nust be construed agai nst
the scrivener who was the attorney for the defendants. Because
of this claimof anbiguity, and at the suggestion of the
plaintiffs and the defendants, the court has held several
hearings to take testinmony on Curran, Jr.'s claimof anbiguity
and has afforded the parties extensive oral argunent in regard
to their contentions. Al of this was done in accordance with

the procedure set forth in Mellon Bank, N. A v. Aetna Bus.

Credit, Inc., 619 F.2d 1001, 1009-1013 (3d Gr. 1980); see also

In re Unisys Corp. Long-TermDisability Plan ERISA Litigation,

97 F.3d 710, 715 (3d G r. 1996) (citing Mellon).
Curran, Jr.'s position at the hearing and argunent in

regard to paragraph 10 of the Qutline of Settlenent Agreenent

is that the |anguage set forth therein, when construed agai nst
the defendants, permts himto take the position that RAC and
SER were not, as of June 20, 1997, Subchapter "S" corporations
but coul d assune that status by a subsequent election. In
order to understand Curran, Jr.'s position in this regard, nore
background i s necessary.

On July 11, 1989, at a special neeting of SER s
sharehol ders, Curran, Jr. was ousted from SER managenent. On
July 18, 1989, at a special neeting of RAC s sharehol ders, a
majority of RAC s shareholders voted to oust Curran, Jr. from
RAC managenent. The issue of managenent control of RAC was

l[itigated in the state court systemand Curran, Jr.'s ouster
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was confirnmed by the courts of this Conmonweal th. Therefore,
on Septenber 6, 1990, at a special neeting of RAC s

shar ehol ders, Curran, Jr.'s ouster from RAC nanagenent was
ratified.

In a maneuver related to but not determ native of the
control issue of RAC and SER, Curran, Jr. individually, and
anot her sharehol der of RAC and SER, one Netta Barrett,
purportedly entered into a Stock Option Agreenment dated May 30,
1990, which provided for the paynent by Curran, Jr. of
$2, 500, 000.00 to acquire an option to purchase Barrett's shares
(the "Barrett shares"”) in RAC, SER and two ot her conpanies (the
"Conpani es"). The option was coupled with an irrevocabl e proxy
to Curran, Jr. enabling himto vote the shares covered by the
option. Under the terns of the Stock Option Agreenent, Curran
Jr. could secure the shares upon witten demand within ten
years W thout further paynment. Wth one exception, ? the Stock
Option Agreement was not disclosed to the other sharehol ders of
the Conpanies. It appears that Curran was using the option in
an attenpt to avoid by-law restrictions which required a
selling sharehol der to offer his stock pro rata to the other
sharehol ders in the Conpanies (the foregoing requirenent
conferred on the non-selling shareholders, a "right of first

offer").

2. The Stock Option Agreenment was disclosed to Lawence F
Tornetta, a mnority sharehol der of the Conpani es.
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Curran, Jr. obtained the consideration to pay for the
option for the Barrett shares fromhis I RA (Individual
Retirement Account). All of the parties to this litigation
recogni ze that, if an IRA is a sharehol der of a corporation,

t hat corporation under the Internal Revenue Code and
Regul ati ons cannot be a valid Subchapter "S' corporation. ®

In 1992, it becane known to the defendants that
Curran, Jr. had obtained the option fromBarrett. This
resulted in litigation by other shareholders to enforce their
right of first offer wth regard to the Barrett shares. That
l[itigation was settled on July 18, 1992, and pursuant to the
settlement the Barrett shares were offered pro rata to the
ot her sharehol ders. Only one sharehol der, John W Rich, Sr.,
purchased sone of the Barrett shares followi ng such offer. The
Barrett shares were thereafter transferred to Curran, Jr. and
John W Rich, Sr. John W Rich, Sr. issued Curran, Jr. a check
in the anount of $277,295.00 for the shares Rich was to
receive. Curran, Jr.'s portion of the Barrett shares was
issued to Curran, Jr. in his name and wi thout reference to

Curran, Jr.'s |RA.

3. See Rev. Rul. 92-73, 1992-2 C.B. 224 (holding that "[a] trust
that qualifies as an individual retirenment account under section
408(a) of the Code is not a permtted shareholder of an S
corporation under section 1361," and that accordingly, a

shar ehol der "causes a termnation of an S corporation by
transferring stock to [such] a trust"); see also, e.qg., Priv.
Ltr. Rul. 9741028 (Cct. 10, 1997) (citing and applying Rev. Rul.
92-73, 1992-2 C.B. 224).




4.

On March 19, 1993, the Conpanies received a notice
fromCurran, Jr., claimng that prior to the July 18, 1992
settl enent, he had assigned the Barrett stock option to his
IRA.* Curran, Jr.'s position was that the Barrett shares
issued to himpursuant to the July 18, 1992 settlenent were
hel d by his IRA, which he clained had exercised the Barrett
stock option after inplenentation of the July 18, 1992
settlenent. By letter dated March 23, 1993, the Conpani es
corporate counsel, Martin J. Cerullo, Esquire, rejected Curran,

Jr.'s purported transfer of his portion of the Barrett shares

to his IRA. Cerullo's position was that, inter alia, the July
18, 1992 settlenment contenplated the issuance of Barrett shares

to Curran, Jr. individually, and thus Curran, Jr.'s subsequent

attenpt to transfer the shares to his IRA was invalid because
it triggered the other shareholders' right of first offer
Cerullo therefore refused to conply with Curran, Jr.'s request
t hat the Conpanies issue Curran, Jr.'s portion of the Barrett
shares to Curran, Jr.'s IRA. To date, the books and records of
t he Conpani es have never reflected any assignnent or transfer
of shares to Curran, Jr.'s |IRA.

Curran, Jr. points to this extrinsic evidence in
support of his claimthat he did not intend to acknow edge and
admt that RAC and SER were Subchapter "S" corporations as of

June 20, 1997. In Curran, Jr.'s view, this background expl ai ns

At the time, Curran, Jr. did not submt a copy of the

pur ported assignnent.



why he could not have intended to ratify the Subchapter "S"
status of RAC and SER as of June 20, 1997 by agreeing to

paragraph 10 of the Qutline of Settlenment Agreenent, insofar as

t hi s background al | egedly shows that he assigned shares in RAC
and SER to his I RA | ong before June 20, 1997, resulting in the
term nation of RAC s and SER s Subchapter "S" status.

I n di scovery taken after June 20, 1997, it becane
known to defendants that on Decenmber 17, 1996, Curran, Jr.
sought a private letter ruling fromthe IRS as to whether RAC
and SER are "properly classified as small business corporations
for tax years 1992 and thereafter” given his alleged assi gnnent
of the Barrett stock option to his IRA. Pages 2-3 of Curran,
Jr."s letter request to the IRS provided in relevant part:

"The Taxpayer was fully aware at the tinme that he

directed that his |I.R A exercise the Barrett Option

t hat ownership by the I.R A of these subchapter-S

entities would cause a revocation of such subchapter-

S filing status.... Such exercise of this Option was

pur poseful and was not inadvertent."

Furthernore, on Cctober 28, 1997, Curran, Jr. filed a
petition with the United States Tax Court contesting a Notice
of Deficiency, dated Septenber 18, 1997, of incone tax,
penalties, and interest for tax year 1990 totalling
$1,297,310.00. This notice of deficiency was based on the
determ nation by the IRS that the withdrawal of $2,500, 000.00
fromCurran, Jr.'s IRA was prenature, taxable, and subject to

penalties. Curran, Jr. in his petition to the United States

Tax Court is contesting this determnation. Curran, Jr.'s



position with the IRS is that he assigned the Barrett stock
option to his IRA and therefore there was no wi thdrawal of |IRA
funds for his personal use.

Wi | e the background of this controversy nmay be

conpl ex, the parsing of paragraph 10 of the Qutline of

Settlenment Agreenent is not. The plain | anguage of paragraph

10 does not allow Curran, Jr. to take the position he now

takes. It is sufficiently inportant in this analysis that I

guot e paragraph 10 again verbatim

"10. Curran acknow edges and admits that RAC

and SER are Subchapter "S" corporations and agrees
that he will take all action and execute and deliver
any and all docunentation necessary to ratify,
confirmand continue their Subchapter "S' status, and
that he will take no action to revoke or jeopardi ze
their Subchapter "S" status.”

| n paragraph 10, Curran, Jr. acknow edges and admts RAC and

SER are Subchapter "S" corporations. He also agrees "to

ratify, confirm and continue their Subchapter "S" status.”

(Enphasi s added.) No rational argunment can be nmade that, as
Curran, Jr. argues, this |language is anbi guous, and noreover
reflects Curran, Jr.'s current position that RAC and SER were
not Subchapter "S" corporations as of June 20, 1997, but could
assunme that status subsequently. It is simlarly unavailing
for Curran, Jr. to argue in the alternative that he agreed in
paragraph 10 that RAC and SER were Subchapter "S' corporations
as of June 20, 1997, but only insofar as the IRS had not, as of
that date, decided whether to termnate their Subchapter "S"

status following Curran, Jr.'s Decenber 17, 1996 request for a
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private letter ruling.®> Even if this were so, Curran, Jr.
cannot reasonably reconcile his agreenent in paragraph 10 to
"take no action to revoke or jeopardize their Subchapter "S"
status" with his filing of the October 28, 1997 IRS petition. ®
Curran, Jr. contends that his prior acts are
consistent with his position that RAC and SER | ost their
Subchapter "S" status prior to July 20, 1997. He then argues
that in light of what transpired he could not have intended to
agree that RAC and SER were Subchapter "S" corporations as of

June 20, 1997. Notwi thstanding Curran, Jr.'s assertions,

however, | find that Paragraph 10 of the Qutline of Settlenent
Agreenent i s not anbi guous on the Subchapter "S" issue. Thus,
in construing paragraph 10, | nust reject the extrinsic
evi dence. ’

It is inportant to note that, at the tine the Qutline

of Settlenent Agreenent was entered into, the defendants knew

5. In Novenber, 1997, the IRS notified the Conpanies that it had
term nated their Subchapter "S' status effective January 1, 1994.

6. | reject Curran, Jr.'s argunent that because the alleged
facts upon which the Cctober 28 petition is based predate the
Qutline of Settlenment Agreenent, his filing of the Cctober 28
petition does not violate his obligations under this provision of
par agraph 10.

7. See Mellon, 619 F.2d at 1012 & n. 13 ("If no 'reasonabl e’

al ternative neanings [of the contested contractual |anguage] are
put forth, then the witing will be enforced as the judge reads
it onits 'face."'"); see also Conpass Tech., Inc. v. Tseng Lab.
Inc., 71 F.3d 1125, 1131 ("If [the parties'] intent can be
cleanly extracted fromthe clear and unanbi guous words that the
parties have used, it is . . . conventional wisdomthat they are

held to those words contained in the contract.") (citing Mellon).
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that Curran, Jr. had been attenpting to destroy the Subchapter
"S" status of RAC and SER and, because of their concern over
his actions, insisted on the inclusion of paragraph 10 in the

Qutline of Settlenent Agreenent.® |In addition, Curran, Jr., in

the Qutline of Settl|enent Agreenent, insisted upon the

i nclusion of a provision, set forth in paragraph 9, that with
regard to SER, sharehol der distributions be made to the extent
| oan docunentation permts, so that if taxable Subchapter "S"
i ncone were passed through to the individual sharehol ders,
there woul d be actual cash distributions (as opposed to paper
distributions) sufficient to cover any tax on such paper
distributions. Finally, | note that the 1980 Stockhol ders
Agreenent, to which Curran, Jr. is a party, conmts the
shar ehol der s
to bind thenselves irrevocably to each other in
conjunction with various matters . . . with the
f oreknowl edge that such commtnents are a condition
precedent to the approval by every other Stockhol der
of the election to be taxed under the provisions of

Sub- Chapter S of the Internal Revenue Code, which act
is being taken in reliance hereon.

See 1980 Stockhol ders Agreement Y C, 3 (enphasis added). °

8. To the extent that Curran, Jr.'s prior acts are inconsistent
Wi th the unanbi guous | anguage of paragraph 10, | note that before
entering into the Qutline of Settlenent Agreenment, Curran, Jr.'s
counsel infornmed ne in open court that he would deal wth any
problens with the IRS arising fromsuch inconsistency.

9. doria Rich, asignatory to the Stockhol ders Agreenent,
clainms her signature was forged and various signatories have

di sputed the validity and/ or nmeaning of the Agreenent, depending
on what was in issue at the tine. However, it is not disputed
that Curran, Jr. signed the Stockhol ders Agreenent.
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CONCLUSI ON

After considering the contentions of the parties, it

is clear to the court that paragraph 10 of the Qutline of

Settl enent Agreenent prohibits Curran, Jr. fromtaking the

position he now wi shes to take. Consequently, an order wll be
entered substantially in the form suggested by the defendants.
The terns of the order are consistent with what Curran, Jr.
agreed to on June 20, 1997.

An appropriate order will be entered.

BY THE COURT:

Edward N. Cahn, C. J.
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