IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLI OTT & FRANTZ, | NC. : ClVIL ACTI ON
V. :
SVEDALA | NDUSTRI ES, | NC. : NO. 97-3804

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. Decenber 30, 1997

Presently before the Court are Def endant Svedal a | ndustri es,

Inc.’s Mtion to Dismss, Plaintiff Elliott & Frantz Inc.’s
Response, and t he Def endant’ s Reply and Suppl enent al Reply thereto.
After appropriate notice, the Court has converted these into
notions for against sunmary judgnent. For the foregoing reasons,

t he Defendant’s Motion is granted.

| . BACKGROUND

This action is the attenpt of a distributor to extract val ue
froma decade-old relationshipwthits supplier after the supplier
saw fit to let it lapse. The distributor, and plaintiff in this
action, is Elliott & Frantz, Inc. (“E&"), a Pennsylvania
corporation based in King of Prussia, Pennsylvania. The supplier
initially was Universal Engineering (“Universal”), a division of
the Petti bone Corporation (“Pettibone”), an | owa corporation based
in Cedar Rapids, lowa. However, on Septenber 18, 1995, Svedal a
| ndustries, Inc. (“Svedala”) purchased from Petti bone all of the
assets of Universal, including Universal’s contract wth E&F,

thereby placing itself in Universal’s shoes as the supplier.



Uni versal manufactured crushing, shredding and nmateri al
handl i ng equi pnent. On March 20, 1985, E&F entered into a
“Distributor’s Contract” with Universal, whereby it becane the
distributor of the conplete Iline of Universal’'s aggregate
processi ng and recycling equi pnent for five states and the District
of Colunbia. (See Pl.’s Conpl. at Ex. A).

In 1992, the parties renewed the agreenent in an April 1
“Distributor Agreenment.” (See id. at Ex. B). Article XV of the
agreenent, entitled “Choice of Law,” states in relevant part:

This Agreenent and all questions as to its
interpretation, performance, and enforcenent
and the rights and renedies of the parties

hereunder shall be determ ned in accordance
with the laws of the State of Illinois.

(1Ld.).

Finally, in a March 7, 1995 letter agreenent between E. Paul
Noring of Universal and Janes Elliott of E& (the *“Letter
Continuation”), the parties executed their (as it | ater devel oped)
final renewal of the distributorship relationship. (Seeid. at Ex.
0. The Letter Continuation clearly states that it is a
continuation of the April 1, 1992 “Di stributor Agreenent.” (1d.).
In addition, paragraph two of the agreenent reads:

The term of this Agreenent shall be for two
years. The parties may by nutual agreenent
extend it for an additional one year period.
Either party may term nate this agreenent by
giving the other party thirty (30) days
witten notice of the sane.

(Ld.). In the margin, a representative of E& scrawled “with

cause” next to the termnation portion of paragraph two. (1d.).
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As not ed above, Universal’s ownershi p changed hands during t he
two year termof the Letter Continuation. On Septenber 18, 1995
Pet ti bone assi gned Svedal a- - anong ot her t hi ngs--the E&F Di stri but or
Agreenent and Letter Continuation. As the Letter Continuation was
dated March 7, 1995, according toits terns the rel ati onship would
| apse on March 7, 1997, unl ess renewed.

At sone point during this period, Svedala determ ned--for
reasons not pertinent tothis decision--that it would not renewits
relationship wth E&. On February 28, 1997, Lawence P. Hetzel of
Svedal a call ed Janes Elliott of E& and infornmed himthat Svedal a
intended to allow the agreenent to |apse. (See Def.’s Mot. to
Dismss at 2). Inits Conplaint, E& characterizes the transaction
as a termnation. It states: “On February 28, 1997, wthout
justification or privilege and in breach of contract, Universa
termnated E&F' s Distributorship.” (Pl.’s Conpl. at § 9).

On April 29, 1997, E&F brought the present action in the
Pennsyl vani a Court of Common Pl eas, Montgonery County. Init, E&F
states that the Letter Continuation “expressly provides the parties
may, by nutual agreenent, extend the contract for an additiona
one-year period.” (ld. at § 13). Stating its claimas one for
breach of contract, E&F alleges further that:

Uni versal has violated the inplied obligation
of good faith and fair dealing in refusing to
extend the agreement for one year and has

acted capriciously and in bad faith in
term nating the contract.



(ILd. at ¥ 14). Finally, E&F clains to have sustained | ost profits
of $375,000. 00 as a consequence of the alleged breach, and demands
judgnent in that anount. (1d. at § 15).

On June 3, 1997, Svedal a renoved E&F' s action to this Court.
This Court has diversity jurisdiction under 28 U S.C. § 1332
(1994). Likew se, venue is proper under 28 U. S.C. 8§ 1441 (1994).
In any case, E&F has not asked the Court to remand back to the
Court of Common Pl eas.

Finally, on Decenber 11, 1997, this Court exercised its
di scretion under Rul e 12(b) of the Federal Rules of Cvil Procedure
to convert Svedala’'s notion to dismss into one for sumary

judgnent. See Fed. R Cv. P. 12(b); Vosgerichian v. Conmmpdore

Int’l, 862 F. Supp. 1371, 1375 (E.D.Pa. 1994).' After providing
notice by order, and receiving submssions fromthe parties, the

Court is now authorized to proceed under Rule 56.

1. DI SCUSS| ON

In its notion, Svedala argues it did not termnate its
relationship with E&, but rather permittedit tolapse. It clains

that under the terns of the Letter Continuation it was under no

YRrule 12(b) states in relevant part:

If, on a notion asserting the defense nunbered (6) to
dismiss for failure of the pleading to state a claim
upon which relief can be granted, natters outside the
pl eadi ng are presented to and not excluded by the
court, the notion shall be treated as one for summary
j udgrment and di sposed of as provided in Rule 56, and
all parties shall be given reasonabl e opportunity to
present all material rmade pertinent to such a notion
by Rul e 56.
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obligation, either express or inplied, to renew the rel ationship.
Accordingly, as a matter of lawit could not, and did not, breach
the contract that fornmerly existed between the parties. E&F
counters that the | anguage of the Distributor Agreenent and Letter
Continuati on denonstrate that E&F “bargained for and received a
comm tment fromSvedal a and/ or its predecessor to act in good faith

in arriving at a contract extension.” (Pl.’s Response at 3).

A. Standard O Revi ew

A court nmay grant summary judgnent where “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any naterial fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Civ. P. 56(c). In
considering the notion, the court nust draw all inferences in the

i ght nost favorable to the nonnbvant. Big Apple BMN Inc. v. BMWV

of NN. Am, Inc., 974 F.2d 1358, 1363 (3d Cr. 1992), cert. denied,

507 U.S. 912 (1993). Under the Rul e 56 framework, the noving party
bears the initial burden of proving that there exists no triable

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986). Where it has done so, the burden shifts, and the
nonnovant nust present affirmative proof that triableissues renmain
or else face summary judgnent. Fed. R Cv. P. 56(e). The non-
nmovant cannot survive summary judgnent nmerely by insisting onits
interpretation of the facts, or by relying on unsubstantiated

al | egations, general denials, or vague statenents. 1d.; Trap Rock
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Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

B. Applicable Law

An initial question is which state’s substantive | aw governs
this contract dispute. Svedala argues that Illinois |aw applies
pursuant to the choice of l|aw provision in the Distributor
Agreenent, incorporated by reference into the Letter Conti nuati on.
E&F cl ains that Pennsylvania |aw applies after consideration of
II'linois” choice of |aw principles.

A federal court sitting in diversity nust begin by applying

the choice of lawrules of the forumstate. Kruzits v. Gkuna Mach.

Tool Inc., 4 F.3d 52, 55 (3d Cir. 1994) (citing Klaxon Co. V.

Stentor Electric Mg. Co., 313 U S. 487 (1941)); Leonard A

Feinberg, Inc. v. Central Asia Capital, 974 F. Supp. 822, 828

(E. D. Pa. 1997). Accordi ngly, the analysis begins wth
Pennsyl vani a’ s choi ce of |aw rul es.

“Pennsyl vania courts generally honor the intent of the
contracting parties and enforce choice of |aw provi sions executed

by them” Kruzits, 40 F.3d at 55 (citing Smth v. Commonwealth

Nat . Bank, 557 A . 2d 775, appeal denied, 569 A 2d 1369 (1990)). E&F

and Uni versal were sophisticated business entities represented by
counsel at the tinme of their Distributor Agreenent and Letter
Continuation, and the Court sees no reason to disturb ex post their

carefully negotiated all ocation of risk. See RTC Commerci al Assets

Trust v. Ashnme Realty Assoc., 1997 W. 260424, *2 (E.D. Pa. May 13,

1997). As noted before, the choice of |aw provision incorporated
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by reference into the Letter Continuation read: “This Agreenent and
all questions as to its interpretation, performance, and
enforcenent and the rights and renedi es of the parties hereunder
shall be determined in accordance with the laws of the State of
I[Ilinois.” (Pl.”s Conpl. at Ex. B). The clear inport of this
| anguage is that the substantive law of Illinois | aw governs the

interpretation of the contract. See Feinberg, 974 F. Supp at 828;

Springfield Gl Services, Inc. v. Costello, 941 F. Supp. 45, 47

(E.D.Pa. 1996). As this case requires the Court to determ ne the
meaning of the termnation/renewal clause--a portion of the
agreenent, there is no question that, at least at the tinme of
signing, both parties neant that such a dispute be governed by

[11inois | aw

C. Breach of Contract daim

The parties agree on all of the details of the contractua
history between them and agree on the text of the
term nati on/renewal provision. They only disagree as to its
meani ng and application to their case.

The | anguage at issue states: “The term of this Agreenent
shall be for two years. The parties may by nutual agreenent extend
it for an additional one year period.” (Pl.’s Conpl. at Ex. A).
E&F reads these terns as creating an obligati on between the parties
to negotiate a new agreenent at the end of the existing one. The
mut ual agreenent |anguage, it argues, would otherw se be

nmeani ngl ess, because no contractual provision would have been
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necessary to express the obvious fact that the parties could renew
their agreenent. Therefore, E&F clains, the mutual agreenent
| anguage, in conbination with the inplied duty of good faith and
fair dealing, required Svedala at Ileast to enter renewal
negotiations in good faith.

The difficulty with E&' s argunment is that it applies with
equal force to the inclusion of the preceding provision--that the
contract would last for a termof two years. In its supplenental
brief, E&F argues that Svedala acted arbitrarily, and |acked a

proper basis for “termi nating” the agreement. ?

(See Pl .’ s Supp. at
3). Apparently it regards the contract as one of effectively
unlimted duration, subject to term nation by either party for
cause. But such a readi ng renders the two-year provision nugatory.
The Court cannot ignore the two-year provision; the parties could
have entered into an open-ended contract, but did not. The
presence of separate |anguage on termnation within the sane
section further indicates that the parties neant that the
relationship exist in a series of discrete terms. There would be
no point in structuring the relationship in this manner if the
parties had not neant to give each other the ability--at sone
point--to wal k away free and cl ear of |egal entanglenents.

In any case, the Court finds that the |anguage in question

does not create an obligation to negotiate a new agreenent. See

2E&F continues to view the situation as a ternination rather than a
| apse. (See Pl.’'s Supp. Mem in Opposition at 3). This positionis plainly
counterfactual, as the contract |anguage is clear and E&F does not claim
Svedal a wai ved or agreed to nodify it by conduct or otherwi se.
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Digital Equip. Corp. v. Uniq Digital Technologies, Inc., 73 F.3d

756, 758 (7th Gr. 1996) (finding no good faith duty under Il1linois
| aw for manufacturer to continue relationship with val ue-added
reseller). Rather it states unanbi guously that the parties “nmay”
do so. There is a world of difference between “my” and “shall,”
and the Court presunes that sophisticated parties can distinguish
bet ween t he two.

As the Illinois courts state:

Were the |anguage of a contract IS
unanbi guous, the express provisions govern and
there is no need for construction or inquiry
as to the intention of the parties. A court
must construe the nmeaning of a contract by
| ooki ng at words used and cannot interpret the
contract in a way contrary to the plain and
obvi ous neani ng of those words. The rights of
parties to a contract are limted by the terns

expressed in the contract. A court wll not
rewwite a contract to suit one of the parties,
but will enforce the terns as witten. There

is a strong presunption against provisions
that easily could have been included in the
contract but were not.

Klenp v. Hergott Goup, Inc., 641 N E. 2d 957, 962 (IIl. App. C.

1994) (finding contract |anguage did not inply duty to sue for

zoning change after city council rejected it) (enphasis added)

(citations omtted). See also Saunders v. M chigan Avenue Nat.
Bank, 662 N.E. 2d 602, 610 (Ill. App. . 1996); Resolution Trust
Corp. v. Holtzman, 618 N E 2d 418, 423 (IIl. App. C. 1993).

Whet her a contract is anmbiguous is a question of law for the court

to decide. Stichter v. Zuidenmn, 646 N E. 2d 296, 298 (Ill. App. C.

1995). As Svedala points out, the parties could easily have
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i ncl uded | anguage requiri ng good faith negoti ati on and renewal , but
did not. The Court agrees, and hol ds that the provision created no
obligation to negotiate in good faith for the renewal of the
agr eenent . When the agreenent |apsed, Svedala was under no
contractual obligation to E& what soever

Furt hernore, E&F cannot bootstrap an enforceable obligation
out of nothing through the general inplied duty of good faith and
fair dealing. The inplied duty of good faithis agap-fillingrule
of construction that exists only to prevent one party from
exploiting anbiguities in a contract to harm the other.

Continental Bank, N. A v. Everett, 964 F.2d 701, 705 (7th Gr.

1992); Digital Equip. Corp. v. Uniq Digital Technologies, Inc.,

1995 W. 12297, *4 (N.D.111. 1995), aff’d, 73 F.3d 756 (7th Gir.
1996) .

It has little to do with the formation of
contracts . . . and nothing to do with the
enforcenent of terns actually negotiated.
Because this duty is an estimate of what
parties would agree to if they di ckered about
the subject explicitly, parties nay contract
W th greater specificity for ot her
arrangenents.

Everett, 964 F.2d at 705. In this case, the parties did nake
explicit arrangenments as to the lapse, termnation, and
renegotiation of the contract, and the inplied duty of good faith

is inapplicable.® E&F has cited no cases to the contrary.

3 Furthermore, breach of the inmplied duty of good faith and fair dealing
does not exist as an independent cause of action, as inplied in § 14 of E&F's
Conplaint. See Beraha v. Baxter Health Care Corp., 956 F.2d 1436, 1443 (7th
Cr. 1992).
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[11. CONCLUSI ON

The Court finds, under the |anguage in paragraph two of the
Letter Continuation, and Illinois contract | aw, that Svedal a had no
contractual duty to renegotiate its lapsing contract with E&F.
Therefore, E&F s claimfor breach of contract is entirely w thout

merit.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ELLI OTT & FRANTZ, | NC. : ClVIL ACTI ON
V. :
SVEDALA | NDUSTRI ES, | NC. NO. 97-3804

FlI NAL JUDGVENT

AND NOW this 30th day of Decenber, 1997, upon
consi deration of Defendant Svedala Industries, Inc.’s Mtion to
Dismss and Plaintiff Eliott & Frantz Inc.’s Reply and
Suppl enentary Reply thereto, converted into notions for and agai nst
summary judgnment under Rule 12(b), IT IS HEREBY ORDERED t hat the
Def endant’ s Mdtion i s GRANTED.

| T IS FURTHER ORDERED t hat Judgnent is entered in favor of

Def endant and against Plaintiff.

BY THE COURT:

HERBERT J. HUTTON, J.



