IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GENERALE BANK NEDERLAND N. V. : CIVIL ACTI ON

V.
FI RST STERLI NG BANK

V.
ELECTRI CAL STEEL | NTERNATI ONAL, | NC.

V.

| EH GROUP, B. V. NO. 97-2273

MEMORANDUM AND ORDER

HUTTON, J. Decenber 17, 1997

Presently before this Court is the Mdtion by Plaintiff
Ceneral e Bank Nederland N. V. for a Protective Order Pursuant to
Federal Rule of G vil Procedure 26(c). For the reasons set forth

below, the Plaintiff's Mdtion is GRANTED.

| . BACKGROUND

On March 2, 1997, plaintiff, Generale Bank Nederl and
N. V. (“Cenerale Bank”), filed suit in the United States D strict
Court for the Eastern District of Pennsylvania agai nst the
defendant, First Sterling Bank (“First Sterling”). On Septenber
29, 1997, First Sterling forwarded a Notice of Deposition to
Ceneral e Bank, stating that First Sterling intended to take the

depositions of certain General e Bank enpl oyees and w t nesses on



Novenber 5, 1997. The witnesses listed were: F. Van Driest, R J.
de Haas, J.P. Stellemn, Ronald Preng, S.R Sand, Peter Harns and
Rene Peek (the “deponents”). All deponents are residents of the
Net her | ands. On Cctober 15, 1997, CGenerale Bank filed the
instant notion, seeking a protective order preventing the
depositions from being taken in Pennsylvania. Alternatively,
Ceneral e Bank requests an order allow ng the defendant to obtain

information fromthe deponents only by witten interrogatories.

1. DI SCUSSI ON

“Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in
t he pending action.” Fed. R Cv. P. 26(b)(1). Inits self-
executing disclosure, Cenerale Bank identified the deponents as
persons reasonably likely to have information that bears
significantly on its claim |In fact, Cenerale Bank attached R J.
de Haas’'s affidavit in support of its Motion for Sunmary
Judgnent. Accordingly, this Court finds that the deponents have
i nformati on which may be relevant to the subject matter invol ved
in the pending action.

Al t hough the depositions are allowabl e under Rule
26(b), General e Bank asserts that they should be precluded under
Rule 26(c). “Rule 26(c) authorizes a court to issue a protective
order where justice so requires and upon good cause shown. The

party seeking a protective order bears the burden of
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denonstrating ‘good cause’ required to support such an order.”

Trans Pacific Ins. Co. v. Trans-Pacific Ins. Co., 136 F. R D. 385,

391 (E.D. Pa. 1991). To neet its burden, Ceneral e Bank states
that “the burden and expense to General e Bank’ s enpl oyees and/ or
witnesses in traveling fromthe Netherlands to Phil adel phia for
depositions clearly outweighs First Sterling’ s need for oral
depositions.” Pl.’s Brief at 4. Generale Bank argues that the
deponents “w |l incur substantial burden and expense if they are
required to travel fromthe Netherlands to Phil adel phia for the
sol e purpose of being deposed.” 1d.

This Court will grant the plaintiff’s notion, but for
different reasons than those set forth by Generale Bank. Rule 45
of the Federal Rules of G vil Procedure was anended in 1991 to
clarify witnesses’ rights. Fed. R CGCv. P. 45 advisory
commttee’s notes. Together with Rule 26(c), Rule
45(¢c)(3) (A (i) Ilimts a Court’s power to conpel depositions of
out of state witnesses and provides protections to certain
W t nesses who reside or work nore than 100 mles fromthe place
of deposition. Under Federal Rules of G vil Procedure 26(c) and
45(¢c)(3) (A (ii), this Court cannot require that the deponents
travel to Pennsylvania to be deposed. As Judge Wal dman stated in

Trans Pacific Ins. Co.:

| f the person to be deposed is a party
to the action, or an officer, director, or
managi ng agent of a party to the action, a
subpoena is not required and a notice is
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sufficient to require his attendance. C
Wight & A, MIller, Federal Practice &
Procedure 88 2107, 2112 (1970). If the
deponent is not a party and does not consent
to attend, then his attendance can be
conpel l ed only by a subpoena issued under
Fed. R Cv. P. 45.

A person under subpoena may be required
to attend “at any place within 100 mles from
t he place where that person resides, is
enpl oyed or transacts business in person, or
is served, or at such other convenient place
as is fixed by an order of court.” Fed. R
Cv. P. 45(d)(2) [currently Fed. R Gv. P.
45(¢)(3) (A (ii)]. If the deponent is a
party, then the discovering party may set the
pl ace for deposition wherever he w shes
subject to the power of the court to grant a
protective order under Rule 26(c)(2)
designating a different place. The general
rule, however, is that the deposition of a
corporate officer or agent should be taken at
the corporation’s place of business. Salter
V. Upjohn Co., 593 F.2d 649, 651 (5th Cir.
1979); Oxford Industries, Inc. v. Lum nco,
Inc., 1990 WL 269728, 1990 U.S.Dist.LEXI S
17392 (E.D. Pa. Dec. 21, 1990); Farguhar v.
Shel den, 116 F.R D. 70. 72 (E.D. Mch. 1987);
Zuckert v. Berkliff Corp., 96 F.R D. 161, 162
(N.D. IlI'l. 1982); Mtchell v. Anerican
Tobacco Conpany, 33 F.R D. 262 ([MD. Pa.]
1963). See also MIIl Run Tours v. Khashogagi,
124 F. R D. 547, 550 (S.D.N. Y. 1989); Wirk v.
Bier, 107 F.R D. 789, 792 n. 4 (D.D.C. 1985)
(plaintiffs cannot conplain if discovery at
di stant locations is required). The court
has consi derabl e discretion in determ ning
the place of a deposition, may consider the
relati ve expenses of the parties and may
order that expenses be paid by the opposing
party. Wight & MIler, supra, 8§ 2112.

Trans Pacific Ins. Co., 136 F.R D. at 392-93.

In the instant matter, neither party contends that the

deponents are officers, directors, or nmanagi ng agents of the



plaintiff. |In fact, S.R Sand, Peter Harnms and Rene Peek are not
even enployed by the plaintiff. Def.’s Brief Ex. A Thus, this
Court concludes that a subpoena is necessary to conpel attendance

by the deponents. See MF. Bank Restoration Co. v. Elliott, Bray

& Riley, No.ClV.A 92-0049, 1993 W 512802, at * 2 (E.D. Pa. Dec.
7, 1993) (absent subpoena, only certain categories of corporate
personnel are required to be produced w thout subpoena, including
officers, directors, managi ng agents or other enployees with
authority to speak for the corporation).

Mor eover, al though the defendant has not subpoenaed the
deponents, an attenpt to do so would be futile. Under Rule
45(¢c)(3) (A (ii), “the court . . . shall quash or nodify the
subpoena if it . . . (i1) requires a person who is not a party or
an officer of a party to travel to a place nore than 100 mles
fromthe place where that person resides, is enployed or
regul arly transacts business in person.” Fed. R CGv. P
45(c)(3)(A(ii). The notice stated that the depositions would
occur in Pennsylvania, clearly nore than 100 mles from where the
deponents reside. Moreover, the deponents all are enployed in
the Netherlands. Neither party argues that the deponents
regul arly transact business in person within 100 mles fromthe
proposed | ocation. Considering Rule 45(c)(3)(A)(ii)’s
[imtations, this Court would be forced to quash or nodify any

subpoena served on the deponents.



Accordingly, the plaintiff’s notion is granted.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GENERALE BANK NEDERLAND N. V. : ClVIL ACTI ON

V.
FI RST STERLI NG BANK

V.
ELECTRI CAL STEEL | NTERNATI ONAL, | NC.

V.

| EH GROUP, B.V. : NO. 97-2273

ORDER

AND NOW this 17th day of Decenber, 1997, upon
consideration of the Mtion by Plaintiff General e Bank Nederl and
N.V. for a Protective Oder pursuant to Federal Rule of GCvil
Procedure 26(c) (Docket No. 15) and the Defendant's response
thereto, IT IS HEREBY ORDERED that the Plaintiff’s Mtion is

GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



