IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HONORABLE BERNARD J. AVELLI NO, : ClVIL ACTI ON
: NO. 97-152
Plaintiff,
V.
HONORABLE JOHN W HERRON, et al.

Def endant s.

ORDER- MEMORANDUM

And Now, this 16th day of Decenber, 1997, follow ng ora
argunent with counsel for the parties, and upon consideration of
the notion to dism ss by the defendants, and plaintiff's response
thereto, it is hereby ORDERED that the notion is DENIED as to
Judge Herron as to Counts 1 & 2. It is FURTHER ORDERED that the
notion is GRANTED as to Judge Bonavitacola as to Counts 1 & 2. It
i s FURTHER ORDERED that the notion is GRANTED for both defendants
as to Count 3. The Court's decision is based upon the foll ow ng
reasoni ng:

1. Thi s case presents conpl ex issues involving principles
of federalismand comty. On the one hand, the federal courts
have an unfl aggi ng obligation to renmedy viol ations of

constitutional rights.® On the other hand, such superintendency

1. Under the United States Constitution, both the federal and
state courts are equally obligated to guard agai nst violation of
constitutional rights. However, as Judge Edward R Becker
recently noted, in sone cases the Pennsylvania state judges may
| ack the requisite decisional independence because, under the
Pennsyl vani a Constitution, they do not enjoy life tenure. Judge
Becker pointed to the recent experience of a Pennsylvania state
(continued...)



nmust be perforned consistent with respect for the sovereignty of
the states. Over the past decade, this court and our court of
appeal s have been repeatedly called upon to harnoni ze t hese
principles in the course of adjudicating disputes between the
Suprenme Court of Pennsylvania and individual state judges. See,

e.g., GQuarino v. Larsen, 11 F.3d 1151 (3d Cir. 1993)(justices of

Suprene Court of Pennsylvania and their state-w de adm ni strator
revoked seni or judge status of Phil adel phia Court of Comron Pl eas

judge); Blake v. Papadakos, 953 F.2d 68 (3d Cr. 1991)(chall enge

to Suprenme Court of Pennsylvania's exercise of adm nistrative
powers bel ongi ng to president judge of Phil adel phia Court of

Conmon Pleas); Cuffeld v. Suprenme Court of Pennsylvania, 1996 W

729045 (E. D. Pa. 1996), aff’'d, No. 96-2155, slip op. (3d Cr. Nov.
7, 1997)(challenge to renoval of adm nistrative powers of
presi dent judge of Philadel phia Traffic Court by Supreme Court of

Pennsyl vani a); Wite v. Judicial Inquiry and Review Bd. of

Pennsyl vani a, 744 F. Supp. 658 (E.D.Pa. 1990)(state trial judge

chal I enging renoval fromelected office). Gven the sensitivity
of the interests involved, caution and surefootedness on the part

of the Court is warranted before adjudicating this action.

1. (...continued)

judge who after striking down as unconstitutional a key provision
of Pennsyl vania s version of “Megan’s Law,” was the subject of

di scussions by state | egislators who openly considered issuing a
subpoena to denand of him an expl anation of his decision. “I
voted . . . Megan’'s Law unconstitutional,” Judge Becker is
reported to have said. “Wuld a state judge do that? | wonder.”
M chael A. Riccardi, Becker: ‘Decisional |Independence’ of State
Judges in Question, The Legal Intelligencer, Cctober 16, 1997, at
5.




2. The parties to this lawsuit are duly el ected and
comm ssioned judges of the Court of Common Pl eas of Phil adel phia
County. Defendant John W Herron is also the Adm ni strative Judge
of the Trial Division of the Court of Common Pl eas. Defendant
Alex W Bonavitacola is the President Judge of the Court of
Conmon Pl eas.

3. On Qctober 17, 1996, acting pursuant to his authority
as adm nistrative judge, Judge Herron assigned Judge Avellino to
preside over felony-waiver proceedings in crimnal cases for the
1997-98 term

4, On January 6, 1997, Judge Avellino refused to report to
his judicial assignnment to preside over felony waiver cases
characterizing his reassignnent as a "denotion."” On January 7,
1997, Judges Herron and Bonavitacola filed a petition wth the
Suprenme Court of Pennsylvania seeking a rule to show cause why
Judge Avel lino should not be conpelled to conmply with his
assi gnnent. The next day, the Suprene Court of Pennsylvani a
issued a rule to show cause upon Judge Avellino directing himto
show cause within five days why he should not comply with his
assi gnment and ordering himto report to his assignnent.

5. Judge Avel lino, however, did not conply with the rule
to show cause. Instead, on January 9, 1997, Judge Avellino filed
a lawsuit in federal court pursuant to 42 U S.C. 8§ 1983 nam ng as
def endants Judge Herron, Judge Bonavitacola, and the Suprene
Court of Pennsylvania, alleging violations of his First Amendnent

right to free speech. Judge Avellino clainmed that Judges
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Bonavi tacol a and Heron had “retaliated” against him by
transferring or denoting himto a |l ess desirable judicial post in
response to his private and public criticismof, and conplaints
about, Judge Heron's alleged judicial msconduct. Judge Avellino
sought damages and injunctive relief preventing the defendants
fromenforcing the transfer. Follow ng a hearing on January 10,
1997, the Court denied Judge Avellino's notion for a tenporary
restraining order. The Court al so denied the defendants' notion
to dismss as to Judges Herron and Bonavitacola, granted the
notion to dismss as to the Suprenme Court of Pennsylvania, and
af forded Judge Avellino leave to file an anended conplaint to
nanme individually as defendants the Justices of the Supreme Court
of Pennsyl vani a.

6. Judge Avellino then filed a witten response to the
Suprenme Court of Pennsylvania's show cause order raising as a

defense, inter alia, the claimthat his assignnent to preside

over felony waiver proceedings violated his constitutional right
to free speech protected by the First Amendnent of the United
States Constitution and Article I, Section 7 of the Pennsylvani a
Constitution. In this vein, Judge Avellino again asserted that
the transfer was nade in retaliation for various conplaints of
al l eged judicial m sconduct which he previously had nade agai nst
Judge Herron.

7. On February 7, 1997, follow ng a show cause heari ng,
t he Suprenme Court of Pennsylvania decided that: (1) it had

jurisdiction over the proceedings; (2) the assignnent of Judge
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Avellino to the felony waiver programwas |awful; and that (3) as
a matter of |aw the assignnent of Judge Avellino to the felony
wai ver program did not constitute "retaliation” in violation of
Judge Avellino's right to exercise his free speech under the
First Amendnent of the United States Constitution and Article I,
Section 7 of the Pennsylvania Constitution. ?

8. On April 10, 1997, Judge Avellino filed an anended
conplaint in the instant case nanm ng as defendants Judges Herron
and Bonavitacol a only.

9. Presently before the Court is the defendants' notion to
di sm ss.

Rooker - Fel dnan Doctri ne

10. The defendants first nove to dism ss the case under
Rul e 12(b)(1) of the Federal Rules of Cvil Procedure asserting
that the Court |acks subject matter jurisdiction over the
al l egati ons of Judge Avellino' s anmended conpl aint. Specifically,
t he defendants contend that the Court is w thout subject matter

jurisdiction to hear the case pursuant to the Rooker-Fel dman

doctri ne.
11. Because federal courts are courts of limted
jurisdiction, when the defendants raise the issue of whether

Rooker - Fel dman di vests the Court of subject matter jurisdiction,

the Court nust satisfy itself that it has the power to hear the

2. Only the Supreme Court of Pennsylvania's decision as to Judge
Avellino's first amendnent retaliation claimis involved in this
case.



case. See Ernst v. Youth & Child Services, 108 F.3d 486, 491 (3d

Cir. 1997). In considering a notion to dism ss under Rule
12(b) (1) involving a facial attack upon the allegations in the
pl eadi ngs, the Third Crcuit has instructed district courts to
apply the standard for dism ssals under Rule 12(b)(6) of the

Federal Rules of C vil Procedure. See Pinewood Estates of

M chigan v. Barnegat Twp. Leveling Bd., 898 F.2d 347, 349 n. 4

(3d Gr. 1990) (concluding that it was "undoubtedly the correct
approach” for the district court to treat the defendants' notion
to dismss for |lack of subject matter jurisdiction under Rule
12(b)(1) as a notion to dismss under Rule 12(b)(6) and citing

the "no set of facts" standard under Conley v. G bson, 355 U S

41, 45-46 (1957)); See also Larsen v. Senate of the Conmpbnwealth

of Pennsyl vani a, 955 F. Supp. at 1557-59(applying Rule 12(b)(6)

standard to a notion to di sm ss under Rooker-Feldnan); Wite v.

Judicial Inquiry and Review Bd. of Pennsylvania, 744 F.Supp. 658,

667 (E.D. Pa. 1990)(sane and citing Pinewod Estates).

Accordingly, the Court nust "accept as true the facts alleged in
the [anmended] conpl aint and reasonabl e i nferences drawn from
them Dismssal . . . islimted to those instances where it is
certain that no relief could be granted under any set of facts

that could be proved."” Markowitz v. Northeast Land Co., 906 F.2d

100, 103 (3d Gir. 1990).°

3. The defendants may bring a 12(b)(1) notion that attacks the

exi stence of subject matter jurisdiction in fact, apart from any

pl eadi ngs, "at any stage of the proceedings fromthe tine the
(continued...)



12. The Third Crcuit has expl ained that under the Rooker-
Fel dman doctrine "'federal courts |ack subject matter
jurisdiction to review final adjudications of a state's highest
court' or to evaluate constitutional clains that are
"inextricably intertwned with the state court's [decision] in a
judicial proceeding.'" Quarino, 11 F.3d at 1156. Simlarly, the
Third Crcuit has explained that "[d]istrict courts |ack subject
matter jurisdiction once a state court has adjudicated an issue
because Congress has conferred only original jurisdiction not
appel late jurisdiction on the district courts.” [d. at 1157.

13. However, the Third Crcuit has held that "[the] Rooker-
Fel dman [doctrine], like claimpreclusion to which it has a near
resenbl ance, only applies when |litigants have had a "'full and
fair opportunity to litigate their. . . claimin state court."'"

GQuarino, 11 F.3d at 1162 n. 8 (quoting Valenti v. Mtchell, 962

F.2d 288, 296 (3d Gr. 1992)). In Qarino, the Third Crcuit
specifically raised the issue of whether a litigant is afforded a
full and fair opportunity to litigate his claimwhen a state
court is ruling upon “the legality of the [state] court's own

actions." Quarino, 11 F.3d at 1159 n.4 Since Judge Cuarino had

3. (...continued)

answer has been served until after the trial has been conpleted.”
See Mortenson v. First Federal Savings & Loan Ass'n., 549 F. 2d
884, 891-92 (3d Cr. 1977). Since no answer has yet been filed by
the defendants in this case, any factual attack on the Court's
subject matter jurisdiction pursuant to Rule 12(b)(1) is

prenmat ure. However, even if the Court were to treat the
defendants' 12(b)(1) notion at this stage of the proceedings as a
factual attack on the Court's subject matter jurisdiction, the
notion would still be denied based upon this record.
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not raised this issue, the Third Crcuit in Guarino found that it

need not deci de whet her the Rooker-Fel dnan doctri ne was

i napplicable on that ground. |d.

14. Unli ke Judge CGuarino, however, Judge Avellino has
rai sed the i ssue of whether in the end, the Suprene Court of
Pennsyl vani a i n adj udi cati ng Judge Avellino's claimwas review ng
its own actions and therefore, whether Judge Avellino was
afforded a full and fair opportunity to litigate his
constitutional claimin state court. Accordingly, the Court is
confronted in this case with the issue |eft undeci ded by the
Third Crcuit in Guarino.

15. As to his conplaint that he did not have a full and
fair hearing in state court, Judge Avellino identifies two
infirmties with the state court proceedings: (1) first, Judge
Avel lino conpl ains that the Suprene Court of Pennsyl vani a
unfairly adjudicated his clains without permtting himto take
di scovery; and (2) second, according to Judge Avellino, the
actions of Judge Herron as adm nistrative judge in assigning him
to preside over felony waiver proceedings were in essence the
actions of the Supreme Court of Pennsylvania.* Therefore,
according to Judge Avellino, if the actions of Judge Herron can

be fairly attributed to the Suprene Court of Pennsylvania, then

4. Wile the defendants contend that Judge Avellino has waived
the issue of whether he was denied a full and fair opportunity to
litigate his constitutional clains in state court by not all eging
bi as before the Suprene Court of Pennsylvania, they have provided
no controlling Third Crcuit or Pennsylvania caselaw on this
poi nt .



the Suprene Court of Pennsylvania, in ruling that Judge
Avel lino's reassignnment was | awful and rejecting his First
Amendnent retaliation claim would have decided upon the legality

of its own actions. See @arino, 11 F.3d at 1159 n. 4. Wile the

Court finds no nerit as to the first reason, the Court wll
expl ore the second.

16. In order to decide whether Judge Avellino was afforded
a full and fair opportunity to litigate his constitutional claim

in state court for purposes of the Rooker-Feldman doctrine, the

Court | ooks for guidance to the closely related doctrine of

precl usion. Under preclusion jurisprudence, the United States
Suprenme Court has held that the "full and fair" requirenment neans
that the state procedure nust satisfy the m ni mumrequirenents of

the Due Process Cl ause. See Krener v. Chemical Const. Corp., 102

S.Ct. 1883, 1898 (1982).
17. "It is elenentary that "a fair trial by a fair tribuna

is a basic requirenment of due process.'" Wiss v. US., 510 U S.

163, 177 (1994)(quoting In re Mirchison, 349 U S. 133, 136

(1955)); See also Sill v. Pennsylvania State Univ., 462 F.2d 463,

469 (3d Gr. 1972) (concluding that the basic requirenents of due
process are not sinply notice and the opportunity to be heard,

but "to be heard by a fair and inpartial tribunal.")

Mor eover, "[t] he due process clause entitles a person to an
inpartial and disinterested tribunal in both civil and crim nal

cases." Marshall v. Jerrico, Inc., 446 U S 238, 242 (1980).




18. A person is denied his right to an inpartial decision
maker when the state procedure "offer[s] a possible tenptation to
the average man as a judge. . . not to hold the bal ance ni ce,

clear, and true. . . " In re Mirchison, 349 U S. 133, 136 (1955)

(quoting Tuney v. Ghio, 273 U S. 510, 532 (1927)). To put it

anot her way, the right to an inpartial and disinterested tribunal
is conprom sed "in the absence of a [state] proceeding in which
[a person] may present his case wth assurance that the arbiter
is not predisposed to find against him" Mrshall, 446 U. S. at
242 (quoting Joint Anti-Fascist Refugee Comm v. McGath, 341

U S 123, 172 (1951)). Therefore, if the procedure supplied by
the state to adjudicate the constitutional claimviolates the
requi renents of due process, then the federal court nmay not grant

the state judgnent preclusive effect. See e.qg., Krener v.

Chem cal Const. Corp., 102 S.Ct. at 1898 ("[a] State may not

grant preclusive effect inits own courts to a constitutionally
infirmjudgnment, and other state and federal courts are not
required to accord full faith and credit to such a judgnment.");

Quarino v. Larsen, 11 F. 3d at 1159 n. 4 ("A simlar argunent is

that when a [state] court nmakes a deci sion concerning the
legality of its own actions, it may be too biased to justify
abstention by the federal courts even if its actions are

adj udi cative.")(citing G bson v. Berryhill, 411 U S. 564 (1973)).

19. If Judge Avellino can denonstrate that, under the
ci rcunstances of this case, the procedure supplied by the state

to adjudicate his constitutional claimprovided for the Suprene
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Court of Pennsylvania to review the legality of its own actions,
then he woul d have been denied a full and fair opportunity to

litigate his claimin state court and the Rooker-Fel dman doctrine

woul d not apply.
20. The Suprene Court of Pennsylvania has comrent ed upon
the relationship between itself and the adm nistrative judge.

See In re Petition of Blake, 593 A 2d 1267, 1267 (Pa. 1991). It

noted that Article V, Section 10 of the Pennsylvania Constitution
vests the Supreme Court of Pennsylvania wth "general supervisory
and adm ni strative authority over all the courts. . . ."
Id. (quoting Pa. Const., Article V, § 10(c)).

21. According to the Suprenme Court of Pennsylvania, it was
under this authority that it issued a directive on April 14,

1986, see In re: Directive to Adm nistrative Judges Appoi nted by

the Supreme Court, 509 Pa. XLl (1986),° "specifically defin[ing]

the duties of [the] adm nistrative judge." Blake, 593 A 2d at

5. The Supreme Court of Pennsylvania identified the
constitutional and statutory sources of its authority for issuing
the directive as foll ows:

This directive, which further defines the previously
pronmul gated Rule of Judicial Admnistration is pronul gated
pursuant to Article V, 8 10(c) of the Pennsylvani a
Constitution which enpowers this Court to prescribe
lawmfully for the "admnistration of all course and
supervision of all officers of the Judicial Branch'
and 42 Pa. C.S. 8§ 325(e) defining the powers of
president judges, and authorizing changes in those
powers by general rule or order of this Court as
governi ng authority.

Order of April 14, 1986, 509 Pa. at XLIII. Moreover, the
def endants cited the directive in their notion to di sm ss.

11



1269. The Directive provided that the adm nistrative judge "shal
be appointed by the Supreme Court [of Pennsylvania] and shall
serve at the pleasure of [that] Court." Directive, 509 Pa. at
XLI. The Directive vested upon the adm nistrative judge the
authority to "assign individual judges to preside in cases,"”
Directive, 509 Pa. at XLI, paragraph 3(A), as well as "a host of
ot her supervisory duties to facilitate the speedy and proper
adm ni stration of justice." Blake, 593 A 2d at 1269-70
(discussing Directive of April 14, 1986). °

22. It is pursuant to the Directive that the Suprene Court
of Pennsyl vani a appoi nted Judge Herron to serve as admnistrative
judge at its "pleasure.”™ In turn, pursuant to his authority as
adm ni strative judge, Judge Herron assigned Judge Avellino to
presi de over felony waiver proceedings. See, 509 Pa. at XLI

23. Al so according to the Suprene Court of Pennsylvani a,
since at |east 1986, and as a result of "serious and ongoi ng
fiscal and adm nistrative problens in the Phil adel phia courts,
and the apparent inability or unwillingness of that systemto
correct the growi ng deficiencies," Blake, 593 A 2d at 1268, it
has taken an active role in the adm nistration and managenent of
the courts of Phil adel phia County. According to the Suprene
Court, by Order of Decenber 19, 1990, it appointed one of its

menbers Justice Papadakos to "oversee the budgetary

6. There is no issue or challenge in this case as to the
ultimate authority of the Suprenme Court of Pennsylvania to assign
state judicial officers pursuant to its power to do so under the
Pennsyl vani a Constitution.

12



restructuring"” and another one of its nmenbers Justice Cappy to
"oversee the adm nistrative reformati on" of the Phil adel phi a
courts. Blake, 593 A 2d at 1268.°

24. Viewing the allegations in the anended conplaint in the
Iight nost favorable to Judge Avellino, the Court cannot satisfy
itself that the Suprene Court of Pennsylvania' s past invol venent
in the managenent and admi nistration of the affairs of the First
Judicial District, and its appointnment of Judge Herron to serve
as admnistrative judge of the trial division at its "pleasure"
did not render Judge Herron's actions in reassigning Judge
Avellino fairly attributable to the Suprene Court of
Pennsyl vani a. Because if the Suprenme Court of Pennsylvania sat in
judgenent of the legality of its own actions, the procedure which
the state provided Judge Avellino for adjudicating his
constitutional clainms may not have satisfied the requirenents of
t he due process clause, the Court wll not invoke the Rooker-

Fel dman doctrine at this stage of the proceedings. ®

7. \Wiile it is not clear at which point, if ever, the direct
superi ntendency over the First Judicial District by the Suprene
Court of Pennsylvania termnated, the Court will assume for

pur poses of this notion that direct oversight of the First
Judicial District was not in place at the tinme of the rel evant
events in this case. See CQuffeld v. N x, 936 F. Supp. 266, 270-71
(E.D.Pa. 1996) ([ T] he [Suprenme Court of Pennsylvania] justices
returned control of the First Judicial District to the individual
courts effective April 1, 1996 . ")

8. It should be noted that plaintiff has not suggested nor does
the Court find a basis for any suggestion of inpropriety on the
part of the Suprenme Court of Pennsylvania in hearing Judge
Avellino’ s constitutional argunent. The issue of whether a full
and fair opportunity to litigate a constitutional claimwas
(continued...)
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Col l ateral Estoppel/Res Judicata

25. Second, the defendants contend that the notion should
be granted under the doctrines of collateral estoppel (issue
preclusion) and res judicata (claimpreclusion). To determ ne
whet her Judge Avellino's federal |lawsuit is barred by the
doctrines of collateral estoppel or res judicata, the Court nust
| ook to Pennsylvania |aw as the |aw of the forumstate. See e.q.,

Huck on Behalf of Sea Air Shuttle Corp. v. Dawson, 106 F. 3d 45,

48 (3d Cir. 1997); Gegory v. Chehi, 843 F.2d 111, 116 (3d Gir.

1988) ("[a] federal court applying preclusion principles is bound
by the Full Faith and Credit Statute, 28 U . S.C. 8§ 1738, and nust
give a prior state judgnent the sanme effect as would the

adj udi cating state").

26. As to collateral estoppel or issue preclusion, it is
wel | -settl ed under Pennsylvania |law that a prior determ nation of
a legal issue is conclusive in a subsequent action between the
parties on the sane or a different clai mwen (1) the issue was
actually litigated; (2) the issue was determ ned by a valid and
final judgnent; (3) the determ nation was essential to the

judgnent; and (4) the party agai nst whomthe |legal issue is

8. (...continued)

afforded by the state to Judge Avellino, while enconpassi ng sone
rel ated concepts, is not the sane as the issue of whether the

i ndi vi dual nenbers of the Suprenme Court of Pennsylvania acted in
conformty with Canon 3 C of the Code of Judicial Conduct which
states that: “[a] judge should disqualify hinself in a proceeding
in which his inpartiality m ght reasonably be questioned . . ..~
Pennsyl vani a Rul es of Court, Code of Judicial Conduct, Canon 3 C,
at 833 (West 1996).

14



asserted had a full and fair opportunity to litigate the issue in

gquestion in a prior action. See e.qg., Allegheny International

Inc. v. Allegheny Ludlum Steel Corp., 40 F.3d 1416, 1431 n. 17

(3d Gir. 1994); Gegory v. Chehi, 843 F.2d 111 (3d Gr. 1989)

(citing Safequard Mut. Ins. Co. v. Wllians, 464 Pa. 567 (1975)).

It is the fourth factor only which is at issue in this case.
27. For the reasons expl ai ned above pertaining to the

Rooker - Fel dman doctrine, the Court |ikew se cannot concl ude that

the full and fair requirenent under the coll ateral estoppel
doctrine was satisfied, i.e. whether Judge Avellino was afforded
by the state a full and fair opportunity to litigate his
constitutional claimin state court.

28. Nor can the Court conclude that the defendants have
shown that the doctrine of res judicata or claimpreclusion is
applicable. “Res judicata [] is an affirmative defense, see

Fed.R G v.P. 8(c), and the party asserting such a bar has the

burden of showing that it applies.” Davis v. United States Steel
Supply, 688 F.2d 166, 170 (3d Cir. 1982). Here, the defendants

have done nothing nore than cite the elenents of the doctrine

W thout any attenpt to specifically denonstrate how the facts of
this case neet those elenents. Because the defendants have
failed to neet their burden of proof, the Court cannot concl ude
there is no set of facts under which the plaintiff could prove
the doctrine of res judicata to be inapplicable.

Qualified I mMmunity
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29. Third, the defendants contend that the notion should be
granted pursuant to the qualified immunity doctrine since,
according to the defendants, the judicial reassignnent was
"l awful" and "constitutional”. The Court will deny the notion to
dism ss on this basis as well.

30. In order to determ ne whether a public official is
entitled to qualified immunity, the relevant inquiry involves a
two-step analysis: (1) first, the Court nust determ ne whet her
the | aw governing the official's conduct was clearly established;
and (2) second, under the clearly established |aw, whether a
reasonabl e public official could have believed that his conduct

was |lawful. See e.qg., Sherwood v. Miulvihill, 113 F.3d 396, 399

(3d Cr. 1997); Gant v. City of Pittsburgh, 98 F.3d 116, 121-22

(3d Gr. 1996).
31. Recently, in Anderson v. Davila, 125 F. 3d 148 (3d Cr.

1997), the Third Crcuit stated as foll ows:

Under M. Healthy Gty School Dist. Bd. of Educ.
v. Doyle, 429 U S. 274 (1977) and its progeny,

an otherwi se legitimte and constitutional

gover nnent act can become unconstitutional when
an individual denponstrates that it was undertaken
inretaliation for his exercise of First Anendnent
speech. This doctrine denonstrates that, at |east
where the First Amendnent is concerned, the notives
of governnent officials are indeed relevant, if
not dispositive, when an individual's exercise of
speech preceded governnent action affecting that

i ndi vi dual

Anderson, 125 F.3d at 161. See also Crawford-El v. Britton, 93

F.3d 813, 817 (D.C. Cir. 1996), cert. granted, 117 S. C. 2451

(1997) (" This circuit and others have understood Harlow [v.

16



Fitzgerald, 457 U.S. 800 (1982)] to allow inquiry into subjective

notivation where an otherw se constitutional act becones
unconstitutional only when perfornmed with sone sort of forbidden
notive. . .") (citing cases).

32. Because Judge Avellino has alleged that the actions of
t he defendants were undertaken in retaliation for his exercise of
First Amendnent speech putting at issue the notive of the
deci si on maker, the Court cannot conclude that this case should
be di sm ssed under the qualified inmunity doctrine at this stage
of the proceedings.

Failure to State a Caim

33. Fourth, and finally, the defendants seek di sm ssal of
t he anmended conpl aint under Rule 12(b)(6) of the Federal Rules of
Cvil Procedure for failure to state a cause of action. The
purpose of a Rule 12(b)(6) notion is to test the | egal

sufficiency of a conplaint. See Sturmv. dark, 835 F.2d 1009,

1011 (3d Gr. 1987). In deciding a notion to dismss for failure
to state a claim the Court nust "consider only those facts
all eged in the conplaint and accept all of the allegations as

true," ALA, Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d Cir. 1994),

and nmust view the allegations in the anended conplaint in the

Iight nost favorable to the non-noving party. See Rocks v. Gty

of Phil adel phia, 868 F.2d 644, 645 (3d G r. 1989). Dismssal is

not appropriate unless it clearly appears that plaintiff can
prove no set of facts in support of his claimwhich wuuld entitle

himto relief. See Conley v. G bson, 355 U S. 41, 45-46 (1957);
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See also CC AIR, 29 F.3d at 859 (citing D.P Enterprises, Inc. V.

Bucks County Community College, 725 F.2d 943, 944 (3d Grr.

1984)). A conplaint may be dism ssed when the facts plead and the
reasonabl e i nferences drawn therefromare legally insufficient to

support the relief sought. See Com of Pa. ex rel. Zimermn v.

Pepsi Co. Inc., 836 F.2d 173, 179 (3d G r. 1988). Mdreover, in

deciding a notion to dism ss under Rule 12(b)(6), the district
court "is not required to accept |egal conclusions either alleged

or inferred fromthe pleaded facts." Kost v. Kozakiewcz, 1 F.3d

176, 183 (3d Cir. 1993).

34. To prevail on his retaliation clains under 8§ 1983 in
Counts 1 & 2, Judge Avellino is required to prove three things:
(1) first, that he was engaged in protected activity; (2) second,
that the defendants responded with retaliation; and (3) third,
that his protected activity was a substantial cause or notivating

factor for the alleged retaliatory action. See e.g., Anderson v.

Davila, 125 F.3d 148, 161; Feldman v. Phil adel phi a Housi ng

Authority, 43 F.3d 823, 829 (3d Cir. 1994) (citing M. Healthy,

429 U.S. 274).

35. As to Judge Herron, the Court cannot concl ude that
under no set of facts is Judge Avellino able to establish the
First Amendnent retaliation clains asserted in Counts 1 & 2 of
t he anended conplaint. Accordingly, the Court will deny the
nmotion to dismss Counts 1 & 2 as to Judge Herron.

36. As to Judge Bonavitacola, the Court will grant the

notion to dismss Counts 1 & 2. To hold Judge Bonavitacola |iable
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under 8§ 1983 for the alleged violations, Judge Avellino nust show
t hat Judge Bonavitacola "'participated in violating [his] rights,

or that [he] directed others to violate them or that [he]
had know edge of and acqui esced in [his] subordinates’

violations.'" Robinson v. City of Pittsburgh, 120 F.3d 1286, 1293

(3d Gr. 1997) (quoting Baker v. Mnroe Twp., 50 F.3d 1186, 1190-

91 (3d Cir. 1995).

37. Judge Avellino nowhere alleges that Judge Bonavitacol a
had any authority to order his reassignnent or that of his
tipstaff. In fact, under the 1986 Directive, which the defendants
attached in part to their notion, and under the Suprenme Court of
Pennsyl vani a's pronouncenents in Blake, it is clear that the
Suprenme Court of Pennsylvania has vested the authority to nake
judicial assignnments in the First Judicial District on the
adm ni strative judge, and that of assignnment of personal staff on
t he individual judge, and not on the president judge. See
Directive, 509 Pa. at XLI-XLII, para. 3(a) & (b). Nor is Judge
Bonavi tacol a's participation along with Judge Herron in the
filing of the show cause petition in the Suprene Court of
Pennsyl vani a actionabl e under 8§ 1983. Merely alleging that Judge
Bonavi tacol a brought Judge Avellino's failure to report to his
assi gnnent of presiding over felony waiver proceedings to the
attention of the Suprenme Court of Pennsylvania does not state a
cl ai munder 8§ 1983. Therefore, the Court concludes that under no
set of facts can Judge Avellino establish his First Amendnent

retaliation clains under Counts 1 & 2 agai nst Judge Bonavitacol a.
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Accordingly, the Court will grant the notion to disnmss Counts 1
& 2 as to Judge Bonavitacol a.

38. Count 3 of the anended conpl aint seeks attorney’s fees.
A claimfor attorney’s fees does not state a cause of action. The
Court will dismss the Count since it should be part of the

prayer for relief, not pleaded as a separate count.

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO, J.
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