IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Dani el Hall,
Plaintiff,

V. : ClVIL ACTI ON
: NO. 96- CV-8103
Aneri can Honda
Mot or Co., Inc.,
Def endant .

MEMORANDUM OF DECI SI ON

McdE ynn, J. Novenber , 1997

Before the court are plaintiff Daniel Hall’s Petition for
Counsel Fees and Al Court Costs, and defendant American Honda
Mot or Conpany’s response thereto. For the reasons that foll ow,
the court will award plaintiff attorneys’ fees and costs in the
amount of $2, 862. 95.
| . Background

On Decenber 6, 1996, plaintiff brought this suit in
connection with his | ease of a new 1995 Honda Passport. H's
conpl aint alleged three causes of action: (1) violation of the
Magnuson- Moss Trade Conmi ssion | nprovenent Act (“Magnuson- Moss
Act”), 15 U S.C. 8 2301 et seq.; (2) breach of warranty under
Pennsyl vania’s Uni form Commerci al Code, Pa. Stat. Ann. tit. 13,
88 1101 et seq.; and (3) violation of Pennsylvania's Unfair Trade
Practices and Consumer Protections Law, Pa. Stat. Ann. tit. 73,
88 201-1 - 201-9. In accordance with Local Rule of G vil

Procedure 53.2, the case was referred to arbitration, in which



plaintiff was awarded $4,000. The court subsequently entered
judgment in the amount of $4,000 for plaintiff on July 28, 1997.
Plaintiff now seeks attorneys’ fees and court costs under
the fee-shifting provision of the Magnuson-Mss Act, 15 U S.C. §
2310(d)(2). Attached to plaintiff's notionis a log of the 31.6

hours his attorney allegedly expended on the case. !

In total,
plaintiff requests $4,740.00 in fees at an hourly rate of $150. 00
an hour, as well as $155.75 in costs. Plaintiff further asks the
court to enhance the requested award by a nultiplier it deens
appropriate. In response, Honda argues that plaintiff should be
awar ded no fees what soever because of the inadequacy of
plaintiff’s submtted fee schedule. Honda alternatively contends
that plaintiff’'s request for fees should be adjusted downward
because: (1) plaintiff’s attorneys’ hourly rate is higher than
hourly rates in other, simlar litigation; (2) the nunber of
hours al |l egedly expended on certain tasks was excessive and
certain tasks coul d have been handl ed by secretaries or
paral egals; and (3) plaintiff achieved only a limted degree of
success in this matter, warranting a reduction in the | odestar
anount or a total denial of attorneys’ fees.
1. Discussion

In a civil suit brought under the Magnuson-Moss Act, the

court may award to a prevailing consuner “a sumequal to the

Y At all times relevant to this litigation, plaintiff has
been represented by attorney denn CGerber of the firm Power &
Gerber, P.C



aggregate anount of costs and expenses . . . determ ned by the
court to have been reasonably incurred by the plaintiff” unless
the court determ nes that an award of attorneys’ fees is

i nappropriate. 15 U S.C. § 2310(d)(2).

A.  Standard for Awardi ng Attorneys’ Fees

Case | aw construi ng what constitutes a reasonabl e attorneys’

fee applies uniformy to all fee-shifting statutes. Burl i ngt on
v. Daque, 505 U. S. 557, 562 (1992). The nornmal fee award, or
“l odestar,” is calculated by nultiplying the nunber of hours
reasonably expended on the litigation by a reasonable hourly
rate, and adding to that the cost of reasonable expenses. Blum

v. Stevenson, 465 U.S. 886, 888 (1984). If warranted, the court

may adj ust the basic | odestar anpbunt upward or downward in

consi deration of the unique factors of the case. Hensl ey v.

Eckerhart, 461 U S. 424, 434 (1983).

The party seeking fees bears the burden of proving that the
fee request is reasonable by submtting evidence to support the
nunber of hours worked and the rates charged. 1d. at 433. In
doi ng so, counsel should rmake a good faith effort to exclude
hours that are “excessive, redundant, or otherw se unnecessary.”
Id. at 434. In response, the party challenging the
reasonabl eness of the fee petition nust make specific objections
that are sufficient to give the fee applicant notice of the

objections to the requested fee. Rode v. Dellarciprete, 892 F. 2d

1177, 1183 (3d Cr. 1989). Once the objections are raised, the

court enjoys broad discretion to adjust the fee award in |ight of
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t hose objections. |d.
B. Reasonabl e Hours

Honda specifically chal |l enges the reasonabl eness of seven
entries in plaintiff’s fee schedule. Were tinme was not
reasonably expended, such as when an attorney fails to exercise
billing judgnent, the court may exclude it from cal cul ati on of
the | odestar. Hensley, 461 U S. at 433. The court wll
therefore reduce the follow ng entries for excessiveness: (1) the
time spent drafting plaintiff’s Better Business Bureau (“BBB")
Application will be reduced fromO0.7 hours to 0.3 hours; (2)
counsel’s review of a standard BBB tel efax received on 9/16/97
regarding the BBB arbitration will be reduced fromO0.5 hours to
0.1 hours; (3) the tinme spent on 12/5/96 drafting the conpl aint
inthis matter will be reduced fromO0.7 hours to 0.4 hours; (4)
the time spent preparing the self-executed discovery form
interrogatories, and a request for production of docunments w ||
be reduced fromO0.9 hours to 0.5 hours; and (5) the 4.8 hours
spent attending and neeting with the client about the arbitration
hearing will be reduced to 3.0 hours.

Honda has al so chal |l enged the entries dated 9/25/96 and
6/ 9/ 97, which include activities which are clerical and
mnisterial in nature. The court will address the issues raised
by this objection in part Il, E of this nmenorandum 1infra, as
they are not relevant to the reasonabl eness of hours expended.

Accordingly, the final tally for tinme reasonably expended by

plaintiff’s counsel in this matter will be reduced from
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plaintiff’ s subm ssion of 31.6 hours to 28.2 hours.
C. Reasonable Hourly Rate

Plaintiff contends that an hourly rate of $150.00 is
reasonable in light of M. Cerber’s seven years of experience in
warranty and Lenon Law matters. The general rule is that a

reasonabl e hourly rate is calculated according to the prevailing

mar ket rates in the community. Blumyv. Stenson, 465 U S. 886,

895-96 n. 11 (1984); Student Public Interest Research G oup, Inc.

v. AT&T Bell Lab., 842 F.2d 1436, 1448 (3d G r. 1988) (adopting

the community market rule). The prevailing party bears the
burden of establishing by way of satisfactory evidence, "in
addition to [the] attorney's own affidavits,” Blum 465 U S. at
895 n. 11, that the requested hourly rates neet this standard.
Plaintiff has submtted the affidavit of attorney Q enn
Gerber stating that $150.00 is the standard hourly billing rate
of his firm |In opposition, defendant argues that M. GCerber’s
rate must be reduced because he provides no information on other
attorneys who worked on this case, while admtting that work was
i ndeed perfornmed by “other attorneys enployed by the firm of
Power & Gerber, P.C.” Aff. of Genn Gerber 1 4. Gven M.
Cerber’s personal experience in this area of |law, the court finds
that $150.00 is a reasonable hourly rate for his |egal services.

See Strachan v. Ford Mtor Co., Cv. A No. 96-5805, 1997 W

379162, at 3 (E.D. Pa. July 1, 1997). The sanme, however, cannot
necessarily be said of the other attorneys who perfornmed work on

this file. Because plaintiff has provided no information

5



regarding the tine spent by other attorneys on this case and the
experi ence of those attorneys, the court cannot fairly concl ude
that plaintiff is entitled to recover attorneys’ fees at an
hourly rate of $150.00. Accordingly, the billing rate in this

action will be calculated at $120.00 per hour. See Allen v.

Chrysler Corp., Gv. A No. 96-702, 1997 W 117015, at *3 (E.D.

Pa. March 13, 1997) (Mcd ynn, J.)(reducing hourly rate for
attorneys with | esser experience).

D. Lodest ar

The | odestar will be calculated as follows: $120.00 per hour
(see supra part 11, C multiplied by 28.2 hours (see supra part

1, D), for a total of $3,384.00.
E. Lodestar Adjustnent

Because counsel accepted this case on a contingency basi s,
plaintiff asks the court to enhance the | odestar by an
appropriate nultiplier. Wiile a district court may adjust an
attorneys’ fee upward to account for the risks a contingency
attorney assunes, such enhancenents are rarely granted. See Rode

v. Dellarciprete, 892 F.2d 1177, 1183 (3d Cr. 1989)(citing

Pennsyl vania v. Delaware Valley Ctizens' Council for dean Ar,

483 U. S. 711 (1987)). This court has previously held that the
contingency factor alone does not support an upward adjustnent of

t he | odest ar. See Allen v. Chrysler Corp., Cv. A No. 96-702,

1997 W. 117015, at *3 (E.D. Pa. March 13, 1997). The instant
case is a straightforward warranty claimwhere no nultiplier is

appropri ate.



I nstead, the court will reduce the | odestar by 20 percent.
Because plaintiff’s counsel has significant experience in the
area of lenon | aw and warranty litigation, the court can surm se
t hat counsel has streanmlined its processes of representing
plaintiffs in routine cases, such as this action. The court’s
presunption is further buttressed by counsel’s use of form
menoranda in this case.? In addition, many of the billing
entries are duties which are nore appropriately assigned to
support staff.® Such work should not be conpensated at the same

rate as activity which requires legal training. See Allen v.

2 Plaintiff’s petition itself provides proof of Power &

Gerber’s use of formpleadings in this litigation. On page one
of his menorandumin support of his request for fees and costs,
plaintiff makes reference to four causes of action, while
reciting only three. Normally, plaintiffs’ conplaints in
defective nmotor vehicle clains include a count under
Pennsylvania’s Lenon Law, Pa. Stat. Ann. tit. 73, 88 1951 - 63.
That claimis absent here because plaintiff did not seek recovery
under the Lenon Law.

® On this point, Honda's objection specifically addresses
two entries: (1) “9/25/96 O ganize, Make copies and prepare file
for BBB Autoline Arbitration Hearing - 1.4 hours” and (2) “6/9/97
Coll ate all docunents and prepare arbitration exhibits; tel ephone
to Cient re preparation for arbitration hearing, reviewed
testinony and prepared client for cross exam nation - 3.6 hours.”
Def. Mem in Supp. of Response at 5-6. Honda specifically
contests M. Gerber’s attribution of attorney tinme to organi zing
files, photocopying, and collating docunents when such work is
nore properly assigned to a paral egal or secretary. Further,
Honda notes that plaintiff aggregates the nunber of hours and
tasks perforned, naking it difficult to determ ne how nuch tine
was devoted to each specific activity and by whom The court
concurs on both points. Entries for work done by paral egal s and
support staff are conspicuously absent fromplaintiff’'s petition.
According to plaintiff, mnisterial tasks such as drafting
letters, preparing exhibits, photocopying, and organizing files
were all conpleted by attorneys billing $150.00 per hour. That
is both unlikely and unreasonabl e.
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Chrysler Corp., Gv. A No. 96-702, 1997 W 117015, at *3 (E.D.

Pa. March 13, 1997); Rypinski v. Chevrolet Mtor Div. of Genera

Motors Corp., 1996 W. 432475 (E.D. Pa. July 2, 1996); Sullivan v.
Chrysler Mdtors Corp., No. 94-5016, 1997 W. 94236, at *6 (D.N.J.

Feb. 28, 1997)(quoting Posner v. Mtsubishi Mtor Sales of

Anerica, GCGv. A No. 95-6099 (E.D. Pa. May 23, 1996). The

| odestar will accordingly be reduced by ten percent to reflect a
| oner conpensation for repetitive work which counsel could have
del egated to paral egals or support staff.

Mor eover, the court agrees wth defendant that the | odestar
shoul d be reduced for achieving only limted success in this
matter. Plaintiff sought danmages in this case in excess of
$50, 000. 00. He received a final judgnent of $4,000.00 -- eight
percent of his requested damages. |In light of the Suprene
Court’s instruction that "'the nost critical factor' in
determ ni ng the reasonabl eness of a fee award 'is the degree of

success obtained,'" Farrar v. Hobby, 506 U S. 103, 114

(1992) (quoting Hensley v. Eckerhart, 461 U S. 424, 436 (1983)),

the court concludes that plaintiff’'s fractional final recovery
calls for reduction of the |odestar by an additional ten percent.

See Farrar, 506 U S. at 114 (in fixing fees under 42 U S.C. 8§

1988, district court nust give primary consideration to anount of

damages awarded as conpared to anount sought); see also Hilferty

V. Chevrolet Mtor Div. of the General Mtors Corp., Cv. A No.

95-5324, 1996 W. 287276, at *6-7 (E.D. Pa. May 30, 1996) (reducing

fee award by approximately two-thirds where plaintiff recovered
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only eight percent of damages sought), aff’'d, 116 F.3d 468 (3d
Cr. 1997); Taylor v. Chrysler Corp., Cv. A No. 94-CV-6778,

1995 W. 635195, at *2 (E.D. Pa. Cct 24, 1995)(reduci ng | odestar
for limted success where plaintiff sought $50, 000.00, but
recovered only $5, 000. 00).

Therefore, the court will award a total of $2,707.20 in
counsel fees. As defendant has not nmade any objections to
plaintiff’'s expenses incurred in this matter, the court wll also
award plaintiff the $155.75 he has requested in costs.

I11. Concl usion

The court wll grant plaintiff's petition for fees and costs
to the extent that plaintiff’s counsel wll receive a total award
of $2,862.95. In all other respects, plaintiff’'s petition is

deni ed. An appropriate order follows.



