IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDI TH LEE AND ROBERT LEE, : ClVIL ACTI ON
her husband :

V.
WESTI N HOTEL COVPANY AND
THE WESTI N BRI SAS RESCORT, | XTAPA

AND WESTI N HOTELS AND RESORTS, :
SEATTLE, WASHI NGTON : NO. 97- CV- 3266

VEMORANDUM ORDER

Presently before the court is defendants’ Mtion to
Dism ss pursuant to Fed. R Cv. P. 12(b)(1), (2), (3), (4) and
(5), and defendants’ alternative Mdtion to Transfer pursuant to
28 U.S.C. § 1404(a).

This is a negligence action where the matter in
controversy exceeds $75,000 and is between citizens of
Pennsyl vani a on the one hand and citizens of another state and a
foreign state on the other hand. It is thus clear that the court
has subject matter jurisdiction and defendants’ notion insofar as
it is premsed on Rule 12(b)(1) is without foundation. See 28
U.S. C 8§ 1332(a).

Once a defendant asserts |ack of personal jurisdiction,
the burden is upon the plaintiff to nmake a prima facie show ng
with sworn affidavits or other conpetent evidence that such

jurisdiction exists. Tine Share Vacation Cub v. Atlantic

Resorts, Ltd., 735 F.2d 61, 66-67 n.9 (3d Cr. 1984); Modern

Mailers, Inc. v. Johnson & Quin, Inc., 844 F. Supp. 1048, 1051

(E.D. Pa. 1994). To nmake such a prima facie showng, a plaintiff



must denonstrate “with reasonable particularity” contacts between

t he defendant and the forum sufficient to support an exercise of

personal jurisdiction. Mllon Bank (East) PSFS Nat’'|l Assoc. V.
Farino, 960 F.2d 1217, 1223 (3d G r. 1992).

A plaintiff nmay establish the existence of so-called
general personal jurisdiction by showi ng that a defendant
conducts a continuous and systematic part of its business in the

forum Fields v. Ramada Inn, 816 F. Supp. 1033, 1036 (E.D. Pa.

1993). Contacts are continuous and systematic if they are
“extensive and pervasive.” 1d.

A plaintiff may establish so-called specific personal
jurisdiction by showi ng that a defendant undertook sonme action by
which it purposefully availed itself of the privil ege of
conducting activities within the forum and thus invoking the
benefits and protections of the laws of the forum Hanson v.
Denckla, 357 U.S. 235, 253 (1958).' To invoke specific
jurisdiction, a plaintiff’s cause of action nust arise fromor
relate to the defendant’s forumrel ated activities, such that the
def endant shoul d reasonably anticipate being haled into court in

the forum Hel i copt eros Nacionales de Colonbia, S.A. v. Hall,

466 U. S. 408, 414 n.8 (1984); Worldw de Vol kswagen Corp. V.

Wodson, 444 U.S. 286, 297 (1980); North Penn Gas Co. v. Corning

Natural Gas Corp., 897 F.2d 687, 690 (3d Cr.), cert. denied, 498

YIn this regard, the forumcontacts of an agent may be
attributable to his principal. See Gand entertainnent G oup v.
Star Media Sales, 988 F.2d 476, 483 (3d Cir. 1993); Taylor v.
Phel an, 912 F.2d 429, 433 (10th Cr. 1990)
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US. 847 (1990). A determ nation of whether sufficient mninmm
contacts exist essentially involves an exam nation of the
rel ati onship anong the defendant, the forumand the litigation.

Shaffer v. Heitner, 433 U.S. 186, 204 (1977).°2

Plaintiffs have not nmade or attenpted to nake a prinma
facie showi ng of personal jurisdiction. Rather, they contend
that with appropriate discovery they believe they can establish
personal jurisdiction over each defendant. A court does have
discretion to all ow di scovery when considering a notion to

dism ss for lack of personal jurisdiction. See, e.g., Murine

M dl and Bank NA v. Mller, 664 F.2d 899, 904 (2d Cir. 1981). The
court will permt the parties to conduct limted discovery on
matters relevant to the presence or absence of personal
jurisdiction as to each defendant in this district. |Insofar as
defendants’ notion is predicated upon Rule 12(b)(2), it will be
deni ed without prejudice to renew at the close of that discovery.
The court can discern no basis of record for venue
pursuant to 28 U.S.C. 8§ 1391(a). Were a defendant is a
corporation, however, venue is proper in any district in which
the corporate defendant woul d be subject to personal jurisdiction

at the tine the action is comrenced or within which its contacts

2 Of course, personal jurisdiction may al so be obtai ned by
consent. See 42 Pa.C. S. A § 5301(a)(2)(ii). It appears that at
| east one defendant has designated an agent in Pennsylvania for
service of process. A defendant who obtains a certificate of
authority to do business in Pennsylvania and desi gnates an in-
state regi stered agent to accept service would be subject to
personal jurisdiction here. See Eagle Traffic Control, Inc. v.
Janmes Julian, Inc., 933 F. Supp. 1251, 1256 (E.D. Pa. 1996).
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woul d be sufficient to subject it to personal jurisdiction if

that district were a separate state. See 28 U S.C. § 1391(c); D_

Mark Mkt., Inc. v. Health Serv. & Indem Co., 913 F. Supp. 402,
408 (E.D. Pa. 1996). Since the court will permt [imted

di scovery on matters relevant to personal jurisdiction, it is
appropriate to permt the parties that same opportunity with
regard to venue.® Al though overl ooked by plaintiffs, the court

al so notes that as to defendant Westin Brisas, venue would |ikely
be proper under 8§ 1391(d) as it appears that this defendant is an
alien corporation. See 28 U S. C. 8§ 1391(d); Wight, Mller &
Cooper, Fed. Practice & Procedure: Jurisdiction 2d, § 3810 at 96
(1986); Presidential Mtor Yacht Corp. v. President Marine, Ltd. ,

753 F. Supp. 7, 10 (D.D.C. 1990); Velcro G oup Corp. V.

Billarant, 692 F. Supp. 1443, 1449 (D.N. H 1988); Mwey V.
Johnson & Johnson, 524 F. Supp. 771, 774 (WD. Pa. 1981).* Thus,

i nsofar as defendant’s notion is predicated upon Rule 12(b)(3) it

8 The burden generally is on the novant to denobnstrate that
venue is inproper. See Myers v. Anerican Dental Ass'n., 695 F. 2d
716, 724-25 (3d Cir. 1982), cert. denied, 462 U S. 1106 (1983).
Particularly where the propriety of venue turns on the existence
of personal jurisdiction, however, a sound argunent can be nade
for inposing the burden on the proponent of venue. See id. at
731-32 (Garth, J., concurring and dissenting); Wight, Mller &
Cooper, Federal Practice and Procedure: Jurisdiction 2d §8 3826 at
259 (1986); Enjayco v. Morgan, Stanley & Co., Inc., 901 F. Supp
1397, 1400 (C.D. Ill. 1995); Banque de |a Mediterranee-France v.
Thergen, Inc., 780 F. Supp. 92, 94 (D.R 1. 1992).

“*Aplaintiff's reliance on an unavailing venue provision
does not preclude the court from determ ni ng whether venue is
proper under any applicable provision. See Neufeld v. Neufeld,
910 F. Supp. 977, 986 & n.13 (S.D.N. Y. 1996).
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will be denied without prejudice to renew at the close of the
di scovery peri od.

Plaintiff represents that defense counsel has now
agreed to accept service on behalf of two of the three defendants
and that plaintiffs are in the process of properly effecting
service of process on the Mexican defendant. Therefore, insofar
as it is predicated upon Rule 12(b)(4) and (5), the court wll
deny defendants’ notion w thout prejudice to renew shoul d
adequat e service not be properly and pronptly effected. ®

Title 28 U.S.C. § 1404(a), involving the transfer of a
case for the convenience of the parties and witnesses or in the
interest of justice, contenplates that venue is proper in the
transferor court. Were venue is inproper, the alternative to
di sm ssal under Rule 12(b)(3) is a transfer pursuant to 28 U S.C
§ 1406(a). Therefore, defendants’ alternative Mdttion to Transfer
wi |l be denied without prejudice to renew once the issues of
personal jurisdiction, venue and service are finally resol ved.

ACCORDI NAY, this day of Novenber, 1997, IT IS
HEREBY ORDERED t hat, consistent with the forgoing, plaintiff
shal |l pronptly effect proper service on any defendant not yet so
served; the parties shall have until Decenber 19, 1997 to

conpl ete discovery on matters relevant to personal jurisdiction

®|n so stating, the court does not inply agreenment with
plaintiffs’ statenent that “the applicable two year statute of
[imtation will not expire until January 18, 1998.” The court
has no occasion at this juncture to determ ne whether the | aws of
Pennsyl vani a, Mexico or sone other jurisdiction govern this case
under pertinent choice of |aw principles.
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and venue; and, defendants’ Mdttions to Dismss and to Transfer
are DENIED wi thout prejudice to renew at the close of such
di scovery period, at which tine a revised scheduling order w ||

be i ssued.

BY THE COURT:

JAY C. WALDMAN, J.



