IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM R LATCH . CVIL ACTI ON

VS.
NO. 96- CV- 6037
SOUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY

VEMORANDUM AND ORDER

JOYNER, J. Novenber , 1997

Def endant, Sout heastern Pennsylvania Transportation
Authority (“SEPTA’) has filed a notion for summary judgnent on
all clainms set forth against it by plaintiff in this ADA/ PHRA
action. For the reasons which follow, the notion is granted in
part and denied in part.

Backgr ound

I n January, 1981, SEPTA hired the plaintiff, WIIiam Latch,
as a bus driver working out of its 69th Street term nal.
(Exhibit 1, p.9). Following a brief layoff that sanme year,
plaintiff resuned work as a bus driver in January, 1982 and
continued to work full tinme for SEPTA until February 23, 1992
when he suffered a nyocardial infarction (heart attack).
(Exhibit 1, pp.10-11). Although plaintiff’s treating physician
certified that he could return to his usual duties as a bus
driver on May 4, 1992, SEPTA' s nedi cal departnent disqualified

himfromthe position because his thalliumstress tests continued



to show that M. Latch had ischema. (Exhibit 9). As a result,
plaintiff was effectively terminated fromhis enploynent with
SEPTA one year later. (Exhibit 1, pp. 11-14; Pl’s Conplaint, and
Def endant’ s Answer, s 19, 23-24, 26-27).

In April, 1993, plaintiff filed the first of tw charges of
discrimnation with the Equal Enploynment Opportunity Conm ssion
agai nst SEPTA al l eging that SEPTA s actions constituted unl awf ul
di scrimnation against himin violation of the Americans with
Disabilities Act, 42 U S.C. 812101, et. seq. (Exhibits 11 and
12). M. Latch filed a second charge with the EEOC i n Decenber,
1994 alleging that SEPTA's refusal to hire himfor a part-tine
driver in its tourist-centered “Philly Phlash” bus programwas in
retaliation for his earlier charge of discrimnation and thus
constituted a second violation of the ADA. (Exhibits 12 and 13).

On May 12, 1995, the EECC i ssued a determ nation with
respect to the first charge that the evidence presented to it
establ i shed a probable violation of the ADA. (Exhibit 9). In
July, 1996, plaintiff received a right to sue letter fromthe
EEQCC on his second charge. (Pl’'s Conplaint, Exhibit 4).

Plaintiff thereafter filed this lawsuit on Septenber 3, 1996 in
whi ch he again alleges that SEPTA's refusals to allow himto
return to work as a bus driver after May, 1992 and to hire him
for the Philly Phlash programwere violations of the ADA and the
Pennsyl vani a Human Rel ations Act, 43 P.S. 8951, et. seq.

Def endant responded by filing an answer with affirmative defenses

in which it contends that no violations of either Act occurred as
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plaintiff was not a qualified individual with a disability since
he coul d not performthe essential functions of the job because
he had active ischema. At the conpletion of discovery,
defendant filed this notion for sunmary judgnent.

St andards Governi ng Mdtions for Sunmmary Judgnent

The | egal standards and principles to be followed by the
district courts in resolving notions for sumrary judgnent are
clearly set forth in Fed. R CGv.P. 56. Subsection © of that rule
states, in pertinent part,

... The judgnent sought shall be rendered forthwith if

t he pl eadi ngs, depositions, answers to interrogatories,

and adm ssions on file, together wwth the affidavits,

if any, show that there is no genuine issue as to any

material fact and that the noving party is entitled to

a judgnent as a matter of law. A summary judgnent,

interlocutory in character, may be rendered on the

issue of liability alone although there is a genuine

i ssue as to the anmount of damages.

As a general rule, the party seeking summary judgnment al ways
bears the initial responsibility of informng the district court
of the basis for its notion and identifying those portions of the
pl eadi ngs, depositions, answers to interrogatories and ad-

m ssions on file, together with the affidavits, if any, which it
bel i eves denonstrate the absence of a genuine issue of materi al

fact. Celotex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 91

L. Ed. 2d 265 (1986). In considering a sumary judgnment notion,
the court nust viewthe facts in the Iight nost favorable to the
party opposing the notion and all reasonable inferences fromthe

facts must be drawn in favor of that party as well. UsS. V.



Kensi ngton Hospital, 760 F. Supp. 1120 (E.D. Pa. 1991); Schill achi

v. Flying Dutchman Motorcycle A ub, 751 F.Supp. 1169 (E.D. Pa.

1990) .

When, however, "a notion for summary judgnent is nade and
supported [by affidavits or otherw se], an adverse party may not
rest upon the nere allegations or denials of the adverse party's
pl eadi ng, but the adverse party's response...nust set forth
specific facts showng that there is a genuine issue for trial.
| f the adverse party does not so respond, summary judgnent, if
appropriate may be entered against [it]." Fed.RCv.P. 56(e).

A material fact has been defined as one which m ght affect
t he outcone of the suit under relevant substantive |aw. Boyki n

v. Bl oonsburg University of Pennsylvania, 893 F. Supp. 378, 393

(MD.Pa. 1995) citing Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A dispute about a
material fact is "genuine" if "the evidence is such that a
reasonable jury could return a verdict for the non-noving party."
Id., citing Anderson, 477 U.S. at 248, 106 S.C. at 2510.

Di scussi on

By way of its notion for summary judgnent, defendant
contends that plaintiff cannot prevail because the record now
establishes that at the tinme its nedical departnent disqualified
himas a bus operator in 1992, he had (and may still have
myocardi al ischema) and that this court does not have
jurisdiction to consider plaintiff’s claimthat SEPTA failed to

reasonably accommodate himas this i ssue was not raised before
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the EECC. In addition, defendant submts and plaintiff concedes,
that there is insufficient evidence that the decision to not hire
himfor the Philly Phlash bus programwas in retaliation for his
filing the earlier charge of discrimnation with the EECC. In
view of plaintiff’s concession, summary judgnent shall be entered
in SEPTA's favor on Counts |1l and IV of the Conplaint. W thus
need only address SEPTA's argunents with regard to Counts | and
Il of M. Latch’s conplaint.

As a general rule, the analysis for clains of enploynent
di scrimnation under the ADA and the PHRA is co-extensive in that
t he Pennsyl vania courts typically interpret the PHRA in accord

wth its federal counterparts. Kelly v. Drexel University, 94

F.3d 102, 105 (3rd. Cr. 1996). Under the ADA, an enployer is
prohi bited fromdiscrimnating against a qualified individual
with a disability because of that individual’'s disability through
its job application procedures, hiring, advancenment or discharge
of enpl oyees, enpl oyee conpensation, job training or its terns,
conditions and privileges of enploynent. 42 U S. C 8812111(4),
12112(a). The PHRA, in turn, prohibits an enployer fromrefusing
to hire, discharging, or otherw se discrimnating against an

enpl oyee on the basis of age or non-job rel ated handi cap or
disability. 43 P.S. 8955(a). A “disability” is a physical or
mental inpairnment that substantially limts one or nore of the
major life activities of an individual (including working), a
record of such inpairnment or being regarded as having such an

i mpai rment. 42 U.S.C. §12102(2); 29 CFR §1630.2; 43 P.S.
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8954(p. 1).

To qualify for relief and state a prinma facie case under
these acts, the plaintiff nust establish:(1) that he is a
di sabl ed person within the neaning of the Act; (2) that he is
qualified to performthe job at issue; that is, with or w thout
reasonabl e accommodation, he is able to performthe essenti al
functions of the job; and (3) that the enployer term nated him
because of his disability and replaced himw th a non-di sabl ed

person. Wboten v. Farm and Foods, 58 F.3d 382, 385, (8th Cr.

1995); MIlton v. Scrivner, Inc., 53 F. 3d 1118, 1123 (10th Gr.

1995); M Coy v. Pennsylvania Power and Light Co., 933 F. Supp.
438, 440 (M D. Pa. 1996); Kuehl v. WAl-Mart Stores, Inc., 909

F. Supp. 794, 799 (D. Col o. 1995). Until an enpl oyee denonstrates
that he was capable of performng the essential functions of his

position, with or without accommobdati on, the enployer is under no
corresponding duty to nake a reasonabl e accommodati on. Wi t beck

v. Vital Signs, Inc., 934 F. Supp. 9, 15 (D.D.C. 1996).

Li kew se, in determ ning whether an enployee is a qualified
person with a disability, the court nust exam ne the essenti al
functions of the job and then evaluate the nedical evidence as to

whet her the enpl oyee can performthose functions. Johnson v.

Gty of Port Arthur, 892 F.Supp. 835, 841-842 (E.D.Tex. 1995),

citing Glbert v. Frank, 949 F.2d 637 (2d Cr. 1991) and

Sout heastern Community College v. Davis, 442 U. S. 397, 406, 99

S.C. 2361, 2367, 60 L.Ed.2d 980 (1979).

The basic function of a bus driver is to operate a notor
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vehicle in a tinely, responsible fashion and in such a way that

does not threaten the safety of his passengers or other

notorists. Mers v. Hose, 50 F.3d 278, 282 (4th Gr. 1995).
Under 49 CFR 8391.41(b)(ii)(4), “a person is physically qualified
to drive a comercial notor vehicle if that person....[h]as no
current clinical diagnosis of nyocardial infarction, angina
pectoris, coronary insufficiency, thronbosis or any other

cardi ovascul ar di sease of a variety known to be acconpani ed by
syncope, dyspnea, collapse or congestive heart failure...”

It is clear fromthe record in this case that plaintiff was
enpl oyed as a SEPTA bus driver from January, 1981 until February
23, 1992 when he suffered a heart attack. (Exhibit 1, 10-11).
Wiile plaintiff's cardiologist certified that he could return to
his usual duties as a bus driver as of May 4, 1992, his thallium
stress tests continued to show evi dence of ischem a. (Exhibit
9). Based upon these test results and SEPTA' s doctors’
under st andi ng of 8391.41 of the Code of Federal Regul ations,
def endant’ s nmedi cal departnent disqualified plaintiff fromhis
position and refused to allow himto return to work. (Exhibits
6, 9, 18).

In addition to the conflicting nedical opinions of
plaintiff’s cardiologist and defendant’s nedical director, the
parties have provided reports from additional physicians which
bol ster their respective nmedical opinions and positions.
(Exhibits 6, 17, 18). Included in these materials is a report

fromone of plaintiff’s nmedical experts, N cholas L. DePace,
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M D., which indicates that the plaintiff is entirely asynptomatic
froma cardi ac standpoint and that he found no evidence of acute
or significant ischemc changes in either his exam nation of
plaintiff or in his review of plaintiff’s nedical records and
thalliumstress tests. (Exhibit 17).

In view of this conflicting evidence, this Court finds that
a material issue of fact exists as to whether plaintiff could
performthe essential functions of a bus driver and whether he is
indeed a qualified person with a disability within the nmeani ng of
the ADA and the PHRA. It therefore follows that summary judgnent
cannot be granted in defendant’s favor.

We nmust nmake the sane finding as to plaintiff’s claimthat
SEPTA failed to reasonably accommbdate himafter it refused to
allow himto return to work. In so doing, we reject defendant’s
allegation that this issue was not presented to and consi dered by
the EECC. To the contrary, even a cursory reading of the
plaintiff’'s affidavit in support of his EEOCC charge and the
EEOA' s determ nati on denonstrates that evidence on the reasonabl e
accommodati on i ssue was presented to and considered by the
agency. (“Charging Party sought acconmobdati on by seeking a
“light duty” job. Although Respondent states that it has no
“l'ight duty” jobs, Respondent has the burden to show definitively
that there are no available jobs that Charging Party can perform
whi ch woul d reduce the risk...”) (Exhibit 9, at 0026). As the
deposition testinony of plaintiff, Thomas Cain, Sylvia Chandler,

Peggy Fitts, Robert Stover and the affidavit of Bernard McNeilis
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may be interpreted as suggesting that alternative positions may
have been avail able for M. Latch, we cannot find that no
material issue of facts exists as to whether SEPTA could have
reasonably accommodated plaintiff after it disqualified himfrom
driving. (Exhibits 1-5, 8, 21-24).

For all of these reasons, defendant’s notion for sunmary
judgnent is denied as to Counts | and Il of the plaintiff’s
conpl aint but granted as to Counts IIl and IV. An appropriate

order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
WLLIAM R LATCH . CVIL ACTI ON
VS. :
NO. 96- CV- 6037

SOUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY

ORDER

AND NOW this day of Novenber, 1997, upon
consi deration of Defendant’s Mdtion for Summary Judgnent and
Plaintiff’'s Response thereto, it is hereby ORDERED that the
Motion is GRANTED I N PART and DENI ED I N PART and Judgnent is
hereby entered in favor of Defendant on Counts Ill and IV of

Plaintiff’s Conplaint.

BY THE COURT:

J. CURTIS JOYNER, J.

10



