IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ALLEN PARR : ClVIL ACTI ON
V.

COVMONVEALTH OF PENNSYLVANI A :
et al. : No. 97-1339

VEMORANDUM

NORMA L. SHAPI RO J., Novenber 7th, 1997

Al len Parr (“Parr”) was convicted of theft by unlawf ul
taki ng, receiving stolen property and crim nal conspiracy and was
sentenced to one and one-half to seven years of inprisonment.
The Superior Court of Pennsylvania (“Superior Court”) affirnmed
his conviction. Parr did not seek appellate review by the
Pennsyl vani a Suprene Court. Instead, Parr filed and withdrew a
petition under the Pennsylvania s Post-Conviction Hearing Act
(“PCHA"), 42 Pa.C.S. A 8 9541 et seq. Parr’s subsequent PCHA
petitions were disnm ssed because the clains were deened wai ved by
wi thdrawal of the first petition. Parr appeal ed the dism ssal of
his PCHA petitions to the Superior Court; it dism ssed his appeal
for failure to file a brief. Wthout seeking appellate review by
t he Pennsyl vani a Suprene Court, Parr filed his first petition for
f ederal habeas corpus on February 2, 1995. The petition was
di smssed for failure to exhaust state renedies.

Parr then filed a notion to appeal the Superior Court’s

di sm ssal of his PCHA appeal nunc pro tunc, but the notion was

denied. Parr then filed a second federal habeas corpus petition

on February 24, 1997. By order of My 13, 1997, the court



referred the petitions to United States Magi strate Judge Peter B.
Scuderi (*“Judge Scuderi”) for a Report and Recommendati on. Judge
Scuderi recomended that Parr’s petition be dism ssed because
Parr’s petition did not give any explanation for his failure to
seek tinely appell ate review by the Pennsyl vania Suprene Court.
To be eligible for habeas corpus relief, a petitioner nust
exhaust state renmedies by presenting his or her claimto the

state’s highest court. Carter v. Vaughn, 62 F.3d 591, 594 (3d

Cr. 1995). Parr did not present his clains to the Pennsylvani a
Suprenme Court and is now barred from doing so by his procedura
default. A federal court may excuse a procedural default if the
petitioner denonstrates cause for the default and resulting

prejudice. Coleman v. Thonpson, 501 U S. 722, 750 (1991).

In his objections, Parr alleges interference by prison
officials as cause for his failure to seek appell ate revi ew by
t he Pennsyl vania Suprene Court. He states that, on several
occasions, prison officials threw away his requests to use the
law li brary and deni ed hi mtyping and carbon paper; on one
occasion, the law library lights were turned off for an hour.

Denial of a petitioner’s constitutional right of access to
the courts may constitute cause excusing a procedural default.

Lanp v. State of lowa, 122 F.3d 1100 (8th G r. 1997). A crim nal

defendant’s “right of access to the courts requires prison
authorities to assist inmates in the preparation and filing of
meani ngful | egal papers by providing prisoners with adequate | aw

libraries or adequate assistance from persons trained in the

2



law.” Bounds v. Smith, 430 U. S. 817, 828 (1977). Petitioners

al l egi ng that inadequacy of the prison law library system
violated their right to access to the courts nust establish

actual injury. Lews v. Casey, 116 S. C. 2174, 2180 (1996). If

a prisoner is provided with a “‘reasonably adequate opportunity
to present clained violations of fundanental constitutional
rights to the courts’” the prisoner’s right to access to the
courts is not violated. 1d. (citing Bounds, 430 U S. at 825).
Parr had access to the law library. Parr has not alleged
sufficient facts to support a finding that he was deprived of a
“reasonabl y adequate opportunity” to prepare his appeal and has
failed to establish cause for his procedural default.

A federal court may al so excuse a procedural default if
failure to do so would result in a fundanental m scarriage of
justice because “a constitutional violation has probably resulted
in the conviction of one who is actually innocent.” Schlup v.
Delo, 513 U. S. 298, 327 (1995). Judge Scuderi found that Parr
made no col orabl e showi ng of innocence so his default was not
excused under the fundanental m scarriage of justice exception
Parr offered no objection to this finding.

In his objections, Parr asserts that alternative avenues for
review in state courts are available to him The availability of
such avenues supports the conclusion that Parr’s petition nust be
di sm ssed because he has not exhausted state renedies.

Parr has filed a notion requesting the court to incorporate

t he Pennsyl vania Suprenme Court’s order of February 27, 1996 into
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the record of this action. That order denied Parr’s request to
appeal dism ssal of PCRA petitions Parr filed in connection with
ot her convictions the subject of Parr’s habeas petitions in Cvil
Action 97-1351 and 97-1340. Parr argues that application of the
doctrine of collateral estoppel incorporates the order and

sati sfies the exhaustion requirenent. The Pennsylvani a Suprene
Court’s order does not barr Parr from pursuing appellate relief
in this action. The doctrine of collateral estoppel applies to
bar relitigating an issue deci ded against a party in another
action. Cvil Action 97-1351 and Cvil Action 97-1340 each

involve a different conviction with a different factual

predicate. |Incorporating the Pennsylvania Suprenme Court’s order
in those actions will not affect the exhaustion requirenent here.
The notion wll be deni ed.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLEN PARR : ClVIL ACTI ON
V. :

COVMONVEALTH OF PENNSYLVANI A :
et al. : No. 97-1339

ORDER

AND NOWthis 7th day of Novenber, 1997, upon consideration
of Allen Parr’s petition for a wit of habeas corpus pursuant to
28 U.S.C. §8 2254 and the pleadings herein, after de novo review
of the Report and Recommendation submtted by United States
Magi strate Judge Peter B. Scuderi, in view of Parr’s objections
thereto, and for the reasons set forth in the foregoing
Menorandum it is ORDERED that:

i The notion to incorporate the Pennsyl vania Suprene
Court’s order dated February 27, 1996 is DEN ED

i Upon de novo review of the pleadings, the Report
and Recommendation submtted by United States
Magi strate Judge Peter B. Scuderi is APPROVED and
ADOPTED.

i The petition for a wit of habeas corpus is
DI SM SSED for failure to exhaust state renedies.

Norma L. Shapiro, J



