IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THE 220 PARTNERSHI P ( Debt or) : M scel | aneous No. 95-247
V. :
GREAT AMERI CAN | NSURANCE COVPANI ES :

and :
ROBERT H. W SE MANAGEMENT CO., | NC.

VEMORANDUM AND ORDER

VanArtsdal en, S.J. Oct ober 21, 1997
This case was initiated by The 220 Partnership, then a
debtor in bankruptcy, filing an adversary proceedi hg agai nst
Great Anerican |Insurance Conpanies (G eat Anmerican) and Robert H
W se Managenent Co., Inc. (Wse Managenent) seeking to recover on
a claimfor property damage to the bankrupt's sole asset, a 12-
story partially occupied office building. The property danage
was al |l egedly caused by two separate incidents of bursting frozen
wat er pi pes and/or a frozen mal functioning valve on a rooftop
water tank. The first incident occurred on or around the end of
Decenber, 1993 and/or over the New Year's weekend, 1994. The
second incident occurred on or about January 19, 1994. The
bankrupt filed an adversary proceeding in Bankruptcy Court
agai nst Great Anerican, that was the property damage insurer and
agai nst Wse Managenent. W se Managenent was a property
managenent conpany that had been appointed as a "tenporary
receiver" on August 23, 1993 for a "mni mum period" of ninety
days, pursuant to a state court order. Prior to the adversary

hearing in Bankruptcy Court, Geat Anmerican settled with The 220



Partnership for $195, 000.

The basis of the claimagainst Wse Managenent was for
negl i gence and/ or breach of a fiduciary duty in failing to
pronptly report the loss to the insurer, Geat Anmerican. One of
the defenses that the insurer asserted against the claimprior to
the settlenment was | ate notice. The 220 Partnership asserted
that it was "forced to settle" with Geat Anmerican for far |ess
than the actual building property and | oss of incone danmages
caused by the two incidents of water damage resulting fromfrozen
wat er pipes bursting and/or freezing of water supply facilities.

Al t hough the case was apparently conceded by both
parties to be a non-core matter, it proceeded to trial before the
Bankruptcy Court on the basis that the Bankruptcy Court woul d
maeke a Report and Recomrendation to the District Court for final
determ nation pursuant to 28 U. S.C. 88157(c)(1) and 157(c)(2) and
Federal Rule of Bankruptcy Procedure 9033. Neither party has
chal | enged that procedure. After a full trial and the filing of
post trial briefs, the Bankruptcy Court on Cctober 10, 1995 filed
a 23-page Report and Recommrendati on contai ni ng extensive and
detailed findings of fact, proposed conclusions of |aw and
di scussion of the relative factual and |egal issues, concluding
t hat judgnent should be entered in favor of Wse Managenent and
that The 220 Partnership recover nothing on its clai magainst
W se Managenent. The 220 Partnership filed objections to the
Report and Recommendati on and Wse Managenent filed a response.

On Novenber 1, 1995 a conference was held and the
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obj ections were set for hearing on Novenber 27, 1995.
Thereafter, for reasons not established on the record, no hearing
was held and the matter remained in |inbo apparently because one
or both counsel wanted to await the conclusion of certain state
court proceedings by one or nore of the tenants in the buil ding
who were seeking to recover clainmed property damage and/ or
busi ness interruption | osses fromtheir respective insurers
arising out of the two incidents. Recently, counsel for The 220
Part nershi p advised that he was ready to proceed. A conference
was hel d on Septenber 16, 1997. At that conference counsel for
The 220 Partnership requested that there be a hearing to receive
addi tional testinony that m ght throw doubt on the credibility of
testinony by M. Davis, an enployee of Wse Managenent who
testified before the Bankruptcy Judge. The 220 Partnership
counsel al so proposed to provide additional live testinony by a
W t ness whose testinony had been presented at trial before the
Bankruptcy Court by deposition. Not surprisingly, the attorney
for Wse Managenent objects to any further evidentiary hearing in
the District Court. As a result of the conference, | directed
that the parties submt briefs on the issues presented,
especially as to the proposed proceedings. Both parties have now
subm tted briefs.

Al t hough The 220 Partnership filed extensive objections
to the Report and Reconmmendation, the nost recent brief submtted
concedes that upon a de novo review of the record, the Report and

Recommendati on woul d "i nevitably" be approved unless the record
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i s opened and new evidence is taken and considered. The opening
par agraph of the nost recent brief of the 220 Partnership states
as follows:

Having carefully reviewed both the
record in the instant adversary proceeding
and the report and recommendati on of the
bankruptcy judge, unless this Court exercises
its discretion to either allow a de novo
hearing on this matter so as to allow further
evi dence to be entered into the record or
remands this matter to the bankruptcy court
to do so, it appears inevitable that this

Court will accept the aforenentioned report
and recommendati on and enter judgnment
t her eon.
In light of that concession, | conclude that it is not necessary

to review in detail each of the objections filed by The 220
Partnership to the Report and Reconmmrendati on.

The parties appear to agree that the question of
whet her or not the record should be opened and additi onal
testinony taken is a matter of discretion. The dispute between
the parties as to the present procedure is whether any further
evi dence shoul d be taken.

| have reviewed the full record in this case including
the trial testinony, admtted depositions and trial exhibits and
have given a conplete de novo review. | have al so considered the
guestion of allow ng further evidence and concl ude that neither
addi ti onal evidence should be taken nor should the matter be
remanded back to the Bankruptcy Court. Consequently, the Report
and Recommendation will be approved and entered as the final

deci sion of the District Court.



The central thene of The 220 Partnership's claimis
that it settled wth Geat Anerican for less than its actua
| osses because Wse Managenent failed to pronptly notify G eat
Anmerican of the two incidents. The Report and Reconmendati on of
t he Bankruptcy Judge points out that the claimant of The 220
Partnership presented little, if any, evidence that G eat
Anerican settled for anything less than it otherw se woul d
because of any late notice. The Bankruptcy Judge concl uded that
the settlenment of $195,000 was "quite adequate" for the | osses
established. In reaching this conclusion, the Bankruptcy Judge
reviewed the estimates provided by both sides. The 220
Partnership presented an estimate of $265,278 by a M. Shoenaker,
contractor. An estimate made by an i ndependent adjusting agency
at the request of Great Anerican placed the |oss at $142, 036,
reduced by depreciation to $119,103. M. Banks, who appears to
be the principal or general partner of The 220 Partnership, added
to M. Shoermaker's estimates the suns of $40,000 for out of
pocket expenses and $150,000 for | ost tenants. |In addition, a
contractor, Brian Weller, hired by G eat Anerican, prepared a
detailed estimate of repairs totaling $97, 842.

Al t hough M. Shoeneker's testinony was subm tted by
deposition, claimnt now wants M. Shoenmeker to be allowed to
testify live because "in the opinion of counsel for plaintiff"
M. Shoemaker is "a very credible witness". { ainmnt suggests
that he could not call M. Shoenmaker |ive because of a change in

the trial date. There is no evidence in the record to show t hat
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claimant's counsel ever sought a continuance or requested that
the record be kept open or that he be permtted to have a further
hearing to call M. Shoenmaker live. 1In addition, there is
nothing in the Report and Recomendati on that suggests that the
Bankruptcy Judge did not give full credence to M. Shoenaker's
testinony. The real issue and the difference between the
estimtes seens to be the question of what danage was caused by
wat er occurring fromthe two incidents and additional water
damage caused by other conpletely unrelated prior incidents.

The Bankruptcy Judge concl uded that claimant had sinply
failed to establish that it sustained any additional nonetary
| osses by reason of any delay in reporting the danage to the
i nsurance conpany even if there was a delay and a duty on the
part of Wse Managenent to report such danmage.

The 220 Partnership contends that M. Davis, an
enpl oyee of Wse Managenent, falsely testified that the water
damage that occurred was only fromthe fifth or sixth floor
downward. C ai mant contends that damage occurred fromthe top
fl oor dowmward by reason of the freezing of a valve on the
rooftop water tank. M. Davis testified that the only damage he
observed fromthe two incidents was fromthe fifth or sixth floor
downward. C ai mant contends that based on state court
proceedings, Dr. Brown, a third floor tenant, testified that M.
Davis told himthat the damage to his apartnment occurred fromthe
freezing of the rooftop valve. daimant wants Dr. Brown to

testify about this conversation to inpeach M. Davis's
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credibility.

The record of the adversary proceedi ng hearing (Notes
of Testinony, 25 & 26) shows that M. Davis testified that as to
the New Year's weekend danmage, all water danmage occurred fromthe
fifth or sixth floor dowward froma bursting pi pe. However, he
also testified as to that incident that when the plunbers cane
the next day, the plunbers "traced the line out up to the tank in
the roof where the float had frozen in a closed position allow ng
no water in the building", thereby cutting off water services to
the building. M. Davis testified that he was never inforned of
any water damage to any of the upper floors (Notes of Testinony,
29). As to the damage occurring on or around January 19th, M.
Davis's report, which was read into the record during the
adversary hearing said, "the sane set of circunstances caused a
water line to freeze and break at the fifth floor" and damaged
t el ephone lines throughout the building. It is clear fromthis
and ot her testinony presented that the Bankruptcy Judge fully
consi dered the evidence as to the cause and | ocation of the water
damage.

Caimant's contention that the frozen valve on the
rooftop necessarily neans that water flooded fromthe twelfth
fl oor dowmmward is not borne out by the evidence. The testinony
is that the water went down the elevator shaft through a "water
chase" and fl ooded out telephone lines in a "tel ephone chase" and
di srupted el evator service. There was no direct evidence of

wat er damage fromthe two incidents on any floors above the sixth
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floor, and certainly the Bankruptcy Judge in reaching his
findings of fact and conclusions of law did consider all of the
evi dence and testinony as to where the water danage occurred, and
the extent of the damage and the originating cause of the damage.

Cl aimants al so apparently want to present testinony by
Dr. Brown (a third floor tenant) and Dr. Snyder (a ninth floor
tenant) to establish that there was extensive water damage in
their respective offices. Caimnt contends that it had issued
subpoenas to Doctors Brown and Snyder. Cainmant's counse
asserts that he thought there was an agreenent to submt this
evidence by stipulation in lieu of their live testinony. In
fact, a stipulation was entered of record that Dr. Brown had nade
a claimfor damages for both incidents. At no tinme during the
hearing did counsel for The 220 Partnership contend there was any
m sunder st andi ng bet ween counsel nor did he seek to have the
hearing continued, nor did he nmake any request that he be
permtted to call any additional witnesses or a notion to enforce
t he subpoenas. Hi s suggestion in the present brief he filed that
"it was too late to summon themto the courtroonm is absurd,
especially since the record fails to show that counsel nade any
application to the Bankruptcy Judge.

Dr. Snyder (a tenant on the tenth floor) apparently did
maeke a claimfor damages but counsel for Wse Managenent asserts
that the claimwas only for business interruption by reason of
the el evator and the tel ephone |ines being out of service. It

seens clear that although a full and conplete hearing was held



before the Bankruptcy Judge and fully and fairly considered by

t he Bankruptcy Judge, that The 220 Partnershi p having been
unsuccessful, now, in effect, wants a new trial de novo. It is
worth noting that The 220 Partnership took the position initially
that the matter was a core proceedi ng and shoul d be deci ded by

t he Bankruptcy Court subject only to a right of appeal. Now,
rather than treat it as an appeal The 220 Partnership wants the
entire matter reopened. This would anmount to an entirely new
trial.

A careful review of the entire record does not convince
me that either the Bankruptcy Judge nor | sitting as the D strict
Judge woul d reach any different result even if all of the
evi dence that claimant suggests it could and woul d present, if
af forded an opportunity, were received in evidence. Therefore,

t he Report and Recommendation will be approved and adopt ed.

Essential to The 220 Partnership establishing any claim
agai nst Wse Managenent, it would have to prove at a m ninumthe
fol | ow ng:

1) W se Managenent had a fiduciary duty under its
state court tenporary receivership appointnent to report and file
a claimwith Geat Anerican, the insurer

2) There was late notice to Great Anerican

3) Because of such late notice Great American was
either not liable at all or was |iable for sone anount |ess than
the total amount for which it otherwi se woul d have been |iable.

4) Because of late notice Geat Anerican settled for
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|l ess than it otherw se woul d have paid.

The record certainly does not nake clear precisely what
W se Managenent's duties were beyond collecting the rents and
deducting therefromthe expenses of maintaining the building and
its services and paying over the net to PECO on whose application
t he appoi ntnent was nmade. Even assuming there was a duty to
determ ne the insurance coverage and to file a claim there was
extensive testinony by M. Davis explaining that he did not think
t he wat er danage woul d exceed the deducti bl e anpbunt of coverage
and was afraid a claimmght result in cancellation of the
i nsurance. Although this testinony nmay or nmay not have been
accurate there remains at |east uncertainties as to whether there
was a duty to file a claimunder the circunstances.

The 220 Partnership asserts that it was "forced to
settle"” for less than the full extent of its |osses because of
| ate notice to the carrier. Geat Anerican did assert late
notice as one of its defenses. (Obviously, The 220 Partnership
was not forced to settle with any party. It could have proceeded
Wi th the adversary proceedi ng agai nst both G eat Anerican and
Wse Managenent. |If Geat Anerican's |late notice defense was
uphel d that woul d have been a conplete defense. Then, and only
then, as | see it, could Wse Managenent be held liable in any
amount if claimant established that Wse Managenent failed in a

duty to tinmely report the loss to Great Anerican. '

1 There is evidence in the record fromwhich it could be

found that M. Banks, who frequently visited the prem ses, knew
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The fatal defect in the proof presented by The 220
Partnership is a total absence of any proof that G eat Anerican
settled for any quantifiable anmount |l ess than it otherw se would

2 The anount

have paid by reason of its asserted |ate noti ce.
that G eat Anerican did pay in settlenment was significantly
hi gher than the anmount its own adjusters and estinmators placed on
the loss. Had the adversary proceedi ng conti nued agai nst G eat
American, it is very doubtful that the award, whether against
G eat Anerican or Wse Managenent, either jointly or severally,
woul d have equal | ed the $195,000 received in settlenment. In any
event, there is no evidence that would support a filing that had
W se Managenent inmmediately notified G eat Anerican of the two
i ncidents of water danage from freezing pipes bursting and/or a
val ve on the rooftop float freezing that G eat Anmerican would
have settled wth The 220 Partnership any sooner than it did or
for any sum greater than $195, 000.

G ai mant coul d have called a representative of G eat
American or possibly sone other wtness who had direct know edge

of the reasons and notivations of Great Anerican's settl enent

calculations to establish its claimfor delay in settlenent

of the two incidents and that he did tinely notify the insurance
broker through whomthe Great Anerican policy was obtai ned.

2 The settlenent agreement between The 220 Partnership and
Great Anerican recited that the failure to give tinely notice
contributed to the parties agreenent to conprom se the claim
However, W se Managenent was not a party to the settl enent
agreenment and the anount that was "conprom sed” by the |ate
notice is nowhere quantified.
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damages and a reduction in the settlenent anmount because of |ate
notice. Wiether the sumpaid to the claimant by the insurer in
settlenment of the clains fully conpensated claimant for its
| osses is irrelevant to the issue of whether Wse Managenent is
liable to The 220 Partnership. Wse Managenent's liability could
only be predicated upon a determ nation that Wse Managenent had
a duty to provide tinely notice and failed in that duty and t hat
such | ate notice was proxi mate cause for The 220 Partnership
receiving sone quantifiable amount less in settlement than it
ot herw se woul d have received. Caimant has totally failed to
sustain its burden of proof on all of these issues.

Wiet her the scope of review that | should give to the
Report and Reconmendati on of the Bankruptcy Judge is a full de
novo review or sone nore differential review, under any standard,
after a conplete review of the entire record and the briefs and
subm ssions by the parties, | am convinced that no further
evidentiary hearing should be held and that the matter does not
justify a remand to the Bankruptcy Court and finally that the
Report and Recommendati on of the Bankruptcy Judge is fully
supported by the record and is both factually and legally correct
as to the result. The Report and Recommendation wll, therefore,
be approved and judgnent wll be entered in favor of Wse
Managenment Conpany. An appropriate order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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THE 220 PARTNERSHI P ( Debt or) : M scel | aneous No. 95-247

GREAT AMERI CAN | NSURANCE COMPANI ES :
and

ROBERT H. W SE MANAGEMENT CO., | NC

ORDER

For the reasons set forth in the foregoi ng nmenorandum
it is hereby ORDERED as fol |l ows:

1. The Report and Recommendati on of the Bankruptcy
Judge dated Septenber 8, 1995 is APPROVED and ADOPTED

2. Judgnent is entered in favor of the defendant
Robert H. Wse Managenent Co., Inc. and against the clai mant The
220 Part nership.

3. Any and all further relief sought by The 220
Partnership is DENI ED and DI SM SSED.

BY THE COURT:

Cct ober 21, 1997

Donal d W VanArtsdal en, S.J.
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