IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN E. ANDERS, et al. : ClVIL ACTI ON
V. :
THE BOROUGH OF NORRI STOMN : NO. 97-CV-2026

VEMORANDUM AND ORDER

J. M KELLY, J. Cct ober , 1997
This is a challenge to a Norristown O dinance that requires
owners of residential rental property to pay an annual |icense
fee. The Plaintiffs, a group of Norristown residential
| andl ords, claimthat the O dinance violates the Equal Protection
Cl ause of the 14th Amendnent. The Borough asserts that pursuant
to the Tax I njunction Act of 1937, 28 U S.C. § 1341, this Court
does not have subject matter jurisdiction. Alternatively, the
Bor ough contends that the Ordinance is rationally related to a
| egi ti mat e gover nment al pur pose.
Presently before the Court are cross notions for Sunmary
Judgnent . The Court has considered each party’ s responses and

oral argunent was held in this matter on Septenber 30, 1997.

! Defendant’s notion is styled: “Defendant’s Mtion to

Dismss or, in the Alternative, for Sunmmary Judgnent and Response
in Qpposition to Plaintiff’s Mdtion for Sunmary Judgnent.” As
Def endant has filed exhibits and deposition transcripts in
support of their notion, the Court shall treat it as a notion for
summary j udgnent.



BACKGROUND

Begi nning in approximately 1980, a | arge nunber of
residential properties in Norristown were converted from owner
occupied units to rental units. Surmsing that |andlords have
| ess incentive to maintain their property than owner-occupants,
and that residential tenants operate wth insufficient bargaining
power, the Borough decided that enforcenent of housing codes was
inportant to the health and safety of Norristown’s residents. In
1981, the Borough began to charge owners of residential rental
properties a “license fee” to offset the costs of code
enf or cenent .

In 1994, the Borough increased the |icense fee from $65 per
unit to $130 per unit. According to the Borough, the additional
$65 was needed to offset increased Police and Fire protection
costs that it attributed to residential tenants. A group that
i ncludes many of the landlords in this suit challenged the 1994
Ordinance in the Montgonery County Court of Common Pleas. On
plaintiff’s notion for partial summary judgnent, the state court
decl ared the Ordinance an illegal “revenue produci ng neasure.”

Asko v. Borough of Norristown, No. 94-23370 (C&. Common Pl eas

Nov. 8, 1995)(granting plaintiff’'s notion for partial sunmmary
judgnent). The court held that while the Borough could charge
residential landlords a fee that is “reasonably comrensurate”
with regulatory expenses, it could not use the |license fee as a
nmeans of generating revenue. |d.

In 1996, shortly after the state court decision, the Borough
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enacted the Ordinance at issue here, which requires an annual fee
of $65 per rental unit. The O dinance states that the fee is:

“to offset costs incurred by the Borough for

i nspecti ons by Borough personnel pursuant to Borough
Housi ng Code, the Borough Pl unbi ng Code, the Borough
El ectric Code, the Borough Fire Code and any ot her

i nspection required by state statutes and Borough
ordi nances and regul ations relating to the health,
safety and welfare of the citizens of the Borough of
Norri stown.”

Wiile it appears that the state court litigation is ongoing,
Plaintiffs decided to challenge the constitutionality of the 1996

O di nance in federal court.

DI SCUSSI ON

The Plaintiffs’ claimis that they are being singled out to
pay a “tax,” disguised as a license fee, in violation of the
Equal Protection Cause. The Plaintiffs contend that there is no
rational basis for treating themdifferently than conmmerci al
| andl ords or owner-occupants. Further, they allege that the
Bor ough col l ects substantially nore revenue through its |icense
fee than is required to cover the costs of regulating
Norri stown’s structures.

If Norristowm’s license fee is rationally related to the
goal of ensuring conpliance with m ni num housi ng standards, it is
a legitimate exercise of the Borough's police power and it is
valid under the Equal Protection Clause. |f, however, the
Plaintiffs are correct that Norristown’s |license fee is actually

a tax, the Tax Injunction Act requires dismssal for |ack of
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subject matter jurisdiction. Therefore, there is no set of facts

by which the Plaintiffs could prove their case in this Court.

Legal Standard For Sunmmary Judgnent Under Federal Rul e of
Cvil Procedure 56

Under Fed. R Cv. P. 56(c), summary judgnent "shall be
rendered forthwith if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law " This court is required, in resolving a
notion for sunmary judgnment pursuant to Rule 56, to determ ne

whet her "the evidence is such that a reasonable jury could return

a verdict for the nonnoving party." Anderson v. Liberty Lobby,
Inc., 477 U S. 242, 248 (1986). In nmaking this determ nation,

t he evidence of the nonnoving party is to be believed, and the
district court nust draw all reasonable inferences in the
nonnmovant's favor. See id. at 255. Furthernore, while the
novant bears the initial responsibility of informng the court of
the basis for its notion, and identifying those portions of the
record which denonstrate the absence of a genuine issue of
material fact, Rule 56(c) requires the entry of summary judgnent
"after adequate tinme for discovery and upon notion, against a
party who fails to make a show ng sufficient to establish the
exi stence of an el enent essential to that party's case, and on

which that party will bear the burden of proof at trial."
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Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

1. Equal Protection

The Equal Protection Cause “directs that ‘all persons

simlarly circunstanced shall be treated alike.”” Al exander v.

Wi t man, 1997 U. S. App. LEXI S 12509, *39 (3d Cr. My 23,

1997) (quoting, New York Transit Auth. v. Beazer, 440 U S. 568,
587 (1979)). Legislative classifications are not prohibited,
they sinply nust bear sonme relationship to the legitimte goals

of the legislature. San Antonio Sch. Dist. v. Rodriguez, 411

US 1, 40 (1972). The parties agree that the O di nance
chal | enged here is not based on a suspect classification and does
not burden a fundanental right. Thus, the Plaintiffs have the
burden of proving that the classification and di sparate treatnent
of residential landlords is not rationally related to a

| egiti mate governnental purpose. MGowan v. Maryland, 366 U.S.

420, 426 (1961).
Resi dential rental properties require greater governnental
health and safety regul ation than other types of property.

Bl oonsburg Landl ords Assoc. v. Town of Bloonsburg, 912 F. Supp.

790 (M D. Pa. 1995); MSwain v. Commonwealth, 520 A 2d 527, 530-

31 (Pa. Commw. Ct. 1987); Geenacres Apartnents, Inc. v. Bristol

Townshi p, 482 A 2d 1356, 1359 (Pa. Commw. Ct. 1984); Done Realty,

Inc. v. Gty of Paterson, 416 A 2d 334, 351-52 (N.J. 1980).

Thus, there is a rational basis for requiring residential

| andl ords to pay the costs of regul ation. ld.; McSwain, at 531
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Greenacres at 1359. |If the license fee at issue here is roughly
proportional to the Borough's regulatory costs, it is valid.
If a “license fee” is grossly disproportionate to regul atory

costs, the fee may be considered an unlawful “tax.” Martin Media

v. Henpfield Tp. Zon., 671 A 2d 1211, 1215 (Pa. Commw. 1996);

Asko v. Borough of Norristown, No. 94-23370 (C. Common Pl eas

Nov. 8, 1995). Pursuant to the Tax Injunction Act, however, this
Court does not have power to invalidate a state tax when the

state’s courts provide an adequate renedy.

l[11. The Tax Injunction Act

The Tax Injunction Act (“the Act”) provides:

The district courts shall not enjoin, suspend, or
restrain the assessnent, levy or collection of any tax
under State | aw where a plain, speedy and efficient

remedy may be had in the courts of such State.

28 U.S.C. § 1341.

The purpose of the Act is to preclude unnecessary judici al

interference in state revenue rai sing operations. Rosewel | v.

LaSalle Nat’| Bank, 450 U. S. 503, 522 (1981); Robinson Protective

Alarm Co. v. Cty of Philadelphia, 581 F.2d 371, 374-76 (3d Gr.

1978). The statute has its roots in principles of equity,

federalismand comty. Tully v. Giffin, Inc., 429 U S 68, 71

The Act applies to suits for injunctive or declaratory relief.

See California v. Grace Brethren Church, 457 U S. 393, 408

(1982); Robinson, 581 F.2d at 373 n.5. A court evaluating its

jurisdiction under the Act nust consider: (1) whether the suit



seeks invalidation of a “tax under state law'; and (2) whether
the courts of the state offer a “plain, speedy and efficient
remedy. ” 2

Whet her a particular fee is a “tax under state law is
determ ned by reference to the policies underlying the chall enged
statute. Robinson, 581 F.2d at 374. Assessnents inposed

primarily to raise revenue are “taxes,” while assessnents inposed

for regulatory or punitive purposes are not “taxes.” 1d.; Butler

v. State of Maine Suprene Judicial Court, 767 F. Supp. 17, 19 (D

Me. 1991) (collecting cases).® Therefore, if Norristown’s

“license fee” was enacted to raise revenue, it is a “tax under

2 In response to the assertion that the Tax Injunction Act
removes this Court’s jurisdiction, Plaintiffs argue that other
federal district courts have decided the constitutionality of
simlar license fees. The only relevant authority cited by the
Plaintiffs is Bloonsburg Landl ords Assoc. v. Town of Bl oonsburg,
912 F. Supp. 790 (MD. Pa. 1995), where the court held that a
license fee was rationally related to the legitimte interest of
regul ating the safety of rental properties. The court did not
consider the Tax Injunction Act in its opinion. Further,
Plaintiffs ignore a | arge nunber of decisions that have held that
the Tax Injunction Act prohibits federal courts from deciding the
validity of state fees. See, e.q., Behe v. Chester Cy. Bd. O
Assessnment, 952 F.2d 66 (3d Cir. 1991); Inre Gllis, 836 F.2d
1001 (6th Cir. 1988); Robinson, 581 F.2d 371; The | ndependent
Coi n Payphone Assoc., Inc. v. Gty of Chicago, 863 F. Supp. 744
(N.D. I'l'l. 1994); Indiana Waste Sys., Inc. v. County of
Porter, 787 F. Supp 859 (N.D. Ind. 1992); Butler, 767 F. Supp. 17.

® The Third Gircuit has directed that “the neaning of the
term‘tax under state |law should be determ ned as a matter of
federal |aw by reference to congressional policies underlying the

Tax I njunction Act.” Robinson, 581 F.2d at 374. Neverthel ess,
Pennsyl vani a courts agree that a fee inposed to defray the costs
of regulation is a “license fee” while a fee inposed to raise
revenue is a “tax.” Geenacres, 482 A 2d at 1359 (citing

Phi | adel phi a Tax Review Board v. Smith, Kline & French Labs. , 262
A . 2d 135 (Pa. 1970)); see also E. McQuillan, The Law of Muni cipa

Corporations, 8 26.16 (3d ed. 1978).
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state law.”

If Norristown’s license fee is a “tax,” Pennsylvania’'s
courts provide “a plain, speedy and efficient renedy.”
Pennsyl vani a provides “a full hearing and judicial determ nation
at which [a taxpayer] may raise any and all constitutional
objections to the tax.” Rosewell, 450 U S. at 514. The
Plaintiffs may raise their equal protection claimin state court.
See Behe, 952 F.2d at 69-70 (finding that Pennsylvania's courts
provide a “plain, speedy and efficient” renedy for taxpayer
al l eging that tax schene viol ates equal protection). The
Plaintiffs have not presented any evidence to suggest that the
remedy avail able in Pennsylvania s courts is inadequate. In
fact, the Plaintiffs have already succeeded in having a 1994

“license fee” O di nance invali dated. Asko v. Borough of

Norristown, No. 94-23370 (C. Conmon Pleas Nov. 8, 1995).

CONCLUSI ON

| f the purpose of Norristown’'s |license fee is to offset the
regul atory costs attributable to the business conducted by
residential landlords, then it is a valid exercise of the
Borough’s police power. |If, conversely, the Plaintiffs are
correct that the Borough collects far nore than it spends on
regul ation, and that the “license fee” is thus a hidden tax, the
remedy woul d be invalidation of that “tax.” Federal district
courts do not have jurisdiction to invalidate a state tax schene

where a plain, speedy and efficient remedy is available in state
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court. Therefore, there is no set of facts by which the
Plaintiffs could prove their case in this Court and the Defendant

is entitled to summary judgnent.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN E. ANDERS, et al. : ClVIL ACTI ON
V. :
THE BOROUGH OF NORRI STOMN : NO. 97- CV-2026
ORDER
AND NOW this day of COctober 1997, upon consideration

of the Cross-notions for Sunmary Judgnent filed by Plaintiffs
St ephen E. Anders, et. al. and Defendant Borough of Norri stown,
the responses filed by the parties, and the oral argunent held on
Sept enber 30, 1997, it is ordered:

1. The Motion for Sunmary Judgnent filed by Plaintiffs
St ephen E. Anders, et al., is DEN ED

2. The Motion for Sunmary Judgnent filed by Defendant
Bor ough of Norristown is GRANTED. Judgnent is ENTERED in favor
of Defendant Borough of Norristown and against Plaintiffs
St ephens E. Anders, Anna H. Arnstrong, Robert E. Arnstrong
Ant hony Baker, Annetta Baker, Joseph Baker, Mary Baker, Ronald
Baker, Susan Baker, George Baxavaneos, George K. Bernstiel, 111,
Charl es Bono, George J. Boyd, Robert Brandt, Jr., Richard O
Burk, Barbara Cantell o, Paul Cantello, C J. Capinski, Anthony
Car aneni co, David Caraneni co, Deborah Caraneni co, Kathleen
Car aneni co, M chael Caranenico, Stephen Caraneni co, Edward
Cartlidge, Anthony J. Catagnus, Jr., Central States Managenent

Co., Julio C abattoni, Sr., A J. Canciulli, Ilrene Ganciulli,



Louis A Collins, Jr., Colonial Pine Apartnents, Salvator J.
Cotteta, Curren Partnership, Richard Dean, Susan Dean, Craig
DeBer nardo, Sharron DeBernardo, M chael A D G acono, Charles
Dicter, Richard Dicter, Brian Engle, CGeorge Fitzgerald, WIIliam
Fl em ng, Frankford Bank, David A GCeppert, Donna Geppert, Alfredo
G ammat eo, Frank G anmmatteo, Peter G anmatteo, John L. G egerich,
Jr., GimmBrothers Realty, Inc., Alice Gimm Gary Ginmm
Gegory Gimm Kevin Gimm Marie Gimm R chard V. Ginmm R V.
GimmRentals, Inc., Barry Henry, Thomas Hobson, Jr., John
Hockenbr ock, Robert A. Jackson, Jar Jr Co., Inc., K&D General
Contractors, Inc., Mchael Karp, Robert L. Kenney, Patricia A
Kenney, Horst Korier, Korman Conmunities, Joel Kotler, Norman
Kot zker, Ash Kuber, Laura Lane Apartnents, Stephen D. Lawr ence,
W Iliam Lawson, Carol Lawson, Kenneth Long, Joseph C. Martin,
Sandra L. Martin, Steven M Martin, Theresa M Martin, Fred T.
Mar zano, Linda McLaughlin, Luke F. MLaughlin, Charles Ml es,
Charl es Mol es Associates, Charles Ml es Real Estates, Inc., Donna
Mol es, Marie Monastero, Norris Hlls Apartnents, Inc., Norris
Whods Associ ates, NPl Managenent Corporation, Catherine Pal unbo,
Peter Patel, Roger Patel, Joanne S. Patti, Joseph V. Patti, P.D.
Perry, Louis Piantone, Louis J. Piantone, Jr., Paul C. Piantone,
Paul i ne Piantone, Janes T. Picard, Jr., Susan R Picard, PMA
Rentals, R G Powell, Professional Property Brokers Associ ates,
Cnythia L. Raieta, Joseph A Raieta, Barry Reinhart, Lizanne

Rei nhart, David Rice, Barbara Ronca, Anthony Rossi, Estate of

James Scarfone, David M Sereny, Mureen Sereny, M charl Sereny,



Ronal d Sereny, John Sheward, Marjorie Sheward, Carl Smth,
Charles Smth, Jr., Elaine Smth, Christine Stayton, Estate of
Ceorge Stayton, Sr., George Stayton, Richard A Sterley, M chael
Stevens, Peter J. Stipa, Karen K. Verma, Ferrol Wl ker, Tonya J.

Wal ker, and Al fred Yzzi.
BY THE COURT:

JAMES M@ RR KELLY, J.



