IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ABDUL AZ| Z, : ClVIL ACTION
Pl aintiff, :
NO. 97-1134
V.

THE PENNSYLVANI A STATE

UNI VERSI TY,
Def endant .

MEMORANDUM

BUCKWALTER, J. Cct ober 15, 1997

Before the Court is Plaintiff’s notion for sunmary
judgnent (Dkt. #11), and Defendant’s cross-notion for summary
judgnment (Dkt. #12). Because the notions and attachnments thereto
denonstrate the absence of any genuine issue of material fact
regarding Plaintiff’s enploynent discrimnation clains, the Court
will deny Plaintiff’s notion and grant Defendant’s cross-notion

and enter judgnent in favor of Defendant.

BACKGROUND
In Decenber 1994, Plaintiff Abdul Aziz applied for a
tenure-track assistant professorship in Mechanical Engineering at
t he Berks County canpus of Defendant Pennsyl vania State
University (“Penn State”). Penn State published a “Position

Description” stating in part that:



A masters degree and a mninmum of three years of

i ndustrial experience is required. Preference
will be given to candidates with Ph.D. degrees,
prof essional |icensure, teaching experience, and a
record of scholarly activity.

In July 1995, Penn State notified Aziz by letter that
he had not been hired for the position. The letter |isted four
persons who had been hired at the University, but it did not
state which of them had been given the job for which Aziz
applied. In fact, the position had been given to Chang- Xue Feng,
whom Azi z descri bes as a Chinese national of Mngolian ancestry.

In February 1996, Aziz filed an enpl oynent
discrimnation claimwth the Equal Enpl oynent OCpportunity
Comm ssion (“EECC’), in which he alleged only age discrimnation.
Al t hough the EEOCC did not issue a right to sue letter to Aziz,
for reasons which are unclear fromthe record, he filed a pro se
conpl ai nt under the Age Discrimnation in Enploynent Act, 29
U S . C section 623 (“ADEA’), and Title VIl of the CGvil R ghts
Act of 1964, 42 U. S.C. section 2000e et seq., alleging that Penn
State discrimnated agai nst him “because he is non-white by

color, Indian by race, Bangl adeshi by national origin, and he is

ol der than 40 and ol der than the person hired.”?

1. Def endant has attached documents filed with the EEQCC whi ch make cl ear
that he limted his discrimnation claimto age and did not raise either race
or national origin. Aziz has not countered these docunments. This Court
rejected Defendant’s notion to dismss the claimon the grounds that the EECC
had not issued a right to sue letter on June 17, 1997. The Court will not
reach the issue of whether Aziz has properly exhausted any or all of his

admi ni strative renedi es because, even if he had, his discrimnation clains
woul d not withstand Defendant’s notion for summary judgment.
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Def endant opposes Aziz's notion for summary judgnent
and has filed a cross-notion for summary judgnent, to which it
has attached conpl ete versions of the two nmen’s resunes; Aziz’s
i nconpl ete responses to interrogatories; portions of his
deposition testinony; and an affidavit from Thomas Gavi gan, who
was Chair of the Engineering Faculty in 1995 and had

responsibility for the hiring decision.

1. DI SCUSSI ON
A.  Legal Standards

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law" Fed. R Gv. P.
56(c). A fact is material if it mght affect the outconme of the

case under the governing substantive |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A disputed factual matter

presents a genuine issue "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."
Id. In considering a summary judgnment notion, the court is
required to accept as true all evidence presented by the non-
nmoving party, and to draw all justifiable inferences from such
evidence in that party's favor. 1d. at 255. Once the noving

party has fulfilled its initial burden of show ng that no genui ne
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issue of material fact exists, the nonnoving party nust go beyond
the nere repetition of the conclusory allegations contained in

its pleadings. Pastore v. Bell of Pa., 24 F.3d 508, 511 (3d Gr.

1994) .

In order to establish a prima facie case under Title

VI1 that Defendant failed to hire Aziz because of his race or
national origin, Aziz nust denonstrate, by a preponderance of the
evi dence, that (1) he belongs to the protected class; (2) he
applied for and was qualified for the position; (3) he was
rejected; and (4) soneone simlarly situated from outside the

protected class was treated nore favorably than he. St. Mary’s

Honor Center v. Hicks, 509 U S 502, 506 (1993); Texas Dept. O

Community Affairs v. Burdine, 450 U. S. 248, 252-53 (1981). Aziz

must make a simlar showing to establish a prima facie case under

t he ADEA: (1) he is over 40; (2) he is qualified for the
position in question; (3) he was rejected for the position; and
(4) Penn State instead hired soneone sufficiently younger to

create an inference of age discrimnation. Senpier v. Johnson &

Hi ggins, 45 F.3d 724, 728 (3d Cir.), cert. denied, 515 U S. 1159

(1995). If a plaintiff establishes a prima facie case, he

creates a presunption of discrimnation and the burden shifts to
t he defendant to rebut the presunption by showing that its
actions were taken for a legitimate nondi scrimnatory reason.

| d. To nmeet its burden, the defendant “nust clearly set forth,



t hrough the introduction of adm ssible evidence, the reasons for
the plaintiff’s rejection.” Burdine, 450 U S. at 255. Aziz

retains the ultimte burden of convincing the trier of fact that
Penn State intentionally discrimnated against him 1d. At 507,

quoti ng Burdine, 450 U. S. at 253.

1. Race and National Oigin Discrimnation

In support of his nmotion for summary judgnent, Aziz
asserts that Feng was | ess-qualified than he for the position
because Feng | acked the required nmasters degree in nechani cal
engineering. The two nmen’s resunes indicate that Aziz has both a
Masters and a Ph.D. in Mechani cal Engineering, while Feng has a
B.S. in Mechanical Engineering and hi gher degrees in
Manuf acturing Engineering (MS.) and Industrial Engineering (MS.
and Ph.D.). Aziz also reasserts his claimthat Feng is younger
t han he, and he describes a racial hierarchy in which Mngolians
trunp Indians. The Court will deny Aziz s notion for summary
j udgnment because he has failed to denonstrate that he is entitled
to judgnent as a matter of law. It is questionable whether Aziz

has established a prima facie case of discrimnation, and Penn

State has absolutely rebutted any presunption of discrimnation,
while Aziz has failed to neet his ultimate burden of proving
di scrim nation.

Simlarly, the Court will grant Defendant’s cross-

nmotion for summary judgnment, because, view ng the record in the
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light nost favorable to Aziz as the non-noving party, and m ndf ul
of his pro se status, the Court can find no evidence which m ght
support his clains or undercut Penn State’ s rebuttal of
discrimnatory intent. Aziz clains that he was discrim nated
agai nst, despite being nore qualified than Feng, because he is

ol der, ethnically Indian and from Bangl adesh. Penn State

guestions whet her Aziz has nmade out even a prina facie case of

di scrim nation, because his deposition testinony, viewed together
with Professor Gavigan's affidavit and a conparison of the two
men’s resunes, indicates that Aziz was not qualified for the

position. MDonnell Douglas Corp. v. Green, 411 U S. 792, 802

(1973). Gavigan stated that Penn State received over 160 resunes
for the position, and that he did not nove beyond initial
consi deration of Aziz because “his resune did not denonstrate any
training or experience in the area | was interested in,
i ndustrial engineering and manufacturing science.” |In contrast,
Feng was qualified in these two fields, both of which, Aziz has
admtted, are branches of Mechani cal Engi neeri ng.

Azi z has not opposed these assertions. Wile he has
cl ai mred sone rel evant experience, he admtted in his deposition
that his resune did not include this experience, and that he did
not submit either an updated or anended resune containing this
information. Additionally, Aziz has admtted that, when he filed

this suit, he did not know who had gotten the job, and he



therefore did not know Feng’s age or nationality. He has
admtted that Feng’'s masters degrees are in fields which are
conponents of nechani cal engineering, and that while the position
description called for applicants with “schol arly experience,”
i.e., a history of published articles, Aziz's resune and “Bri ef
List of [his] Acconplishnents” indicated none, while Feng’ s
listed several scholarly articles in relevant areas. Finally,
Aziz stated that he has not based his discrimnation clains on
specific facts, but rather on inferences fromthe existence of
federal and state anti-discrimnation |aws, and from “state
statistics” on discrimnation.

Thus, even assum ng that Aziz has nade out a prim
facie case sufficient to create the presunption of race or
national origin discrimnation, Penn State has nore than
satisfied its burden of denonstrating a |egitinmate,
nondi scrimnatory reason for its failure to hire Aziz. See
Burdine, 450 U S. at 256. Wile Penn State has rebutted any
presunption of discrimnation which nay have been establi shed,
Aziz has failed to adduce any evidence, and the record contains
none, which would show or tend to show that Defendant’s proffered
| egitimate nondi scrimnatory reasons are false, or “that a
di scrimnatory reason nore than |ikely notivated Defendant.”
Burdi ne, 450 U.S. at 256. The Court accordingly holds that no

rational trier of fact could find that Defendant denied the



position to Aziz for other than legitimte, non-discrimnatory
reasons, and the Court will enter judgnent on the Title VII

clains in Defendant’s favor.

2. Age Discrimnation

Aziz's ADEA clainms face simlar problenms. Wile he has
shown that he is over 40 and that he was rejected for the
position, his qualification for the position was at best
questi onabl e, as discussed above, and he has made no show ng

regardi ng Feng’s age. Even assuming a prina facie case, however,

the Court finds that Penn State has sufficiently rebutted any
presunption of age discrimnation, and that Aziz has failed to
adduce any evi dence which mght “establish[] a reasonable
inference that [Penn State]’s proffered explanation is unworthy
of credence,” Senpier, 45 F.3d at 728, or that its decision not
to hire Aziz was notivated by age discrimnation. 1d. at 731.
Accordingly, the Court will enter judgnent for Penn State as to
Aziz's age discrimnation claim as well as his race and nati onal
origin discrimnation clains.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ABDUL AZ| Z, : ClVIL ACTION
Pl aintiff, :
NO. 97-1134
V.
THE PENNSYLVANI A STATE

UNI VERSI TY,
Def endant .

ORDER

AND NOW this 15th day of QOctober 1997, upon
consideration of Plaintiff’s Mdtion for Summary Judgnent (Dkt.
#11) and Defendant’s Cross-notion for Summary Judgnent (Dkt.

#12), and upon further review of the entire record, it is hereby
ORDERED that Plaintiff’s Mdtion is DENI ED, and Defendant’s Mtion
is GRANTED. Judgnent is entered for Defendant on all clains, and

the Cerk shall mark this case CLOSED

BY THE COURT:

RONALD L. BUCKWALTER, J.



