IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MCKI NNEY DRI LLI NG COVPANY : CIVIL ACTI ON

BTK, A JO NT VENTURE OF

BARCLAY WHI TE | NC. ,

TORCON, | NC., AND :

KEMRCDCO, | NC. : NO. 97-2983

MEMORANDUM

Padova, J. Cct ober , 1997
Plaintiff, MKinney Drilling Conpany (“MKinney”) brings
this action agai nst Defendant BTK, a Joint Venture of Barclay
Wiite, Inc., Torcon, Inc., and Kenrodco, Inc. (“BTK’), alleging
breach of contract. BTK submits, for the Court's consideration
a Motion to Dismss Count |11 of MKinney's Conplaint for failure
to state a clai mupon which relief can be granted, pursuant to
Federal Rule of G vil Procedure 12(b)(6). For the follow ng

reasons, BTK's Mbtion will be denied.

Factual Allegations

BTK, a contractor, entered into an agreenent with the
Uni versity of Pennsylvania for the construction of the Bi onedical
Research Building Il (“Bionedical I1”), located at 417 Curie
Boul evard in Phil adel phia. |In June, 1996, MKinney, a potenti al
subcontractor, submtted a series of witten proposals to BTK

wher eby McKinney offered to furnish all |abor, materials,

1



equi pment and supervision for the installation of caissons or
drilled piers for the foundation of Bionmedical Il. On August 29,
1996, by letter of intent, BTK accepted MKinney' s final revised
proposal to provide these services for the Bionedical II
project.! According to that proposal, the parties agreed that

al | subsurface excavation down to plan bottom el evati on,
including drilled piers, was to be perfornmed on an uncl assified
basis, for a lump sumprice of $690,000. > However, for each
cubi c yard of rock which MKi nney excavated bel ow the plan bottom
el evation of any pier, MKinney was entitled to additiona
conpensation of $1,450.00. The parties also designated “unit
prices” for additions or deductions to the contract amount. ® A

subcontract, witten in light of this proposal, was sent from BTK

' Plaintiff attaches to the conplaint copies of the revised

proposal and letter of intent as Exhibits “A” and “B’
respectively.

2 Uncl assified excavation refers to earth of unknown
conposition; whether the material to be excavated or noved is
sand, loam clay or rock, the contractor agrees to renove the
uncl assified excavation at a given price. See Waver-Bailey
Contractors, Inc. v. United States, 19 d C. 474 (U S.d.C.
1990).

® The proposal contains a section |labeled “UNIT PRICES.” It
reads as follows:

Soi | Excavation + $50.00 c.y. - $45.00 c.y.

Rock Excavati on $1,450.00 c.y.

Per manent Pi pe $ 200.00 I.f.

Rebar Install (Add Only) $ .40 per |b.

Concrete + $60.00 c.y. - $54.00 c.y.



to McKinney on or about Cctober 1, 1996. MKinney returned a
modi fi ed signed copy to BTK about two weeks |ater.*?

To date, Plaintiff has allegedly conpleted work both above
and bel ow plan bottom el evati on and i s seeki ng conpensati on.
Plaintiff bases its claimfor conpensation on alternative
t heories of recovery. 1In Counts | and Il of the Conplaint,
Plaintiff seeks conpensation consisting of the agreed upon |unp
sum of $690, 000 for subsurface work down to plan bottom
el evation, plus per unit paynent for excavation bel ow plan bottom
el evation, less potential credits. In the alternative, under
Count I1l1, Plaintiff seeks conpensation conprising the sane
$690, 000 | unp sum paynent plus per unit additions both above and
bel ow pl an bottom el evation, less unit credits. The noving party
asks the Court to exclude Count 11l as a viable alternative
readi ng of the subcontract based on the docunent itself. For the
reasons that follow, the Court is unwilling to do so at this

stage in the litigation.

1. Legal Standard
A claimmy be dismssed under Fed. R Cv. P. 12(b)(6) only
if the plaintiff could prove no set of facts in support of the

claimthat would entitle it to relief. See ALA, Inc. v. CCAIR

“* Plaintiff’s Conplaint has five counts. Counts | and |V
are based on the revised proposal. Counts IIl, Ill and V are
based on the subcontract. A copy of the subcontract is attached
to the Conplaint as Exhibit “C



Inc., 29 F.3d 855 (3d Cir. 1994). 1In deciding a notion to
dism ss, the review ng court nust take as true all of the factua
al l egations made in the conplaint and nust nmake all reasonable

inferences in favor of the plaintiff. See Rocks v. Phil adel phia,

868 F.2d 644, 645 (3d Cr. 1989); Wsniewski v. Johns Manville

Corp., 759 F.2d 271, 273 (3d CGr. 1985). \Wien review ng a

conpl aint, a court should consider not only the allegations
contained in the conplaint itself but also the exhibits attached
thereto, which the conplaint incorporates pursuant to Federal

Rule of Civil Procedure 10(c). Pension Benefit Guaranty Corp. V.

Wiite Consolidated Industries, Inc., 998 F.2d 1192 (3d Grr.
1993). Plaintiff has attached as exhibits to the Conplaint, a
copy of the proposal, letter of intent and subcontract. | wl|

consi der them accordingly.?

®>|n addition to the exhibits annexed to the Conpl aint, both
Plaintiff and Defendant introduce other docunents. In its
subm ssion in opposition to Defendants’ Mtion to D smss,
Plaintiff introduces sections of the project specifications and
correspondence between Defendants’ project manager and MKi nney’s
counsel. Defendants attach to their Reply Brief the Affidavit of
Edwi n Jorden, President of Defendant Barclay Wite, Inc. If the
Court were to consider these docunments, which are neither
attached to the Conplaint nor expressly incorporated therein, the
Motion woul d have to be properly converted into a summary
judgnent nmotion. Fed. R Cv. P. 12(b)(6). The parties in this
case have not had sufficient opportunity for discovery and any
such conversion at this point in the litigation would be
premature. Therefore, in deciding the Mdtion to Dismss, the
Court will consider only those docunents attached as exhibits to
the Conplaint itself and incorporated thereby. Fed. R Gv. P
10(c).



I11. Discussion

Def endants argue that on its face, the subcontract is clear
as to the schedul ed conpensation for the Bionedical Il project.
Because the subcontract distingui shes work perforned above plan
bottom el evati on fromwork performnmed bel ow pl an bottom el evati on
Def endants contend that Plaintiff’s claimunder Count 1|11,
seeki ng per unit conpensation for work both above and bel ow pl an
bottom el evation, in addition to the agreed upon lunp sum is
“refuted by the very terns and provisions of the docunent on
which [it 1s] based.” (Defts.” Mem of Law in Sup. of Mdt. to
Dis. at p.2.) Defendants ask the Court to decide therefore, that
t he subcontract is unanbi guous and clearly provides for “per
unit” additional conpensation only for work conpl eted bel ow pl an
bottom el evation. To resolve this issue at this early stage, the
Court would need to be able to determ ne, fromthe subcontract
itself, the parties’ intent as to the conpensation schedul e.

The intent of the parties is ascertained fromthe docunent

itself when the terns are clear and unanbi guous. See Steuart v.

McChesney, 444 A 2d 659 (Pa. 1982). A contract is anbiguous “if

it is reasonably susceptible of different constructions and

capabl e of being understood in nore than one sense.” Gty of
Erie, Pennsylvania v. Guaranty Natl. Insurance Co., 109 F.3d 156,

163 (3d Cir. 1997) (quoting Steele v. Statesman |nsurance Co.,

607 A 2d 742, 743 (Pa. 1992)). If there is anmbiguity, then the

court nust consider the words of the agreenent and the



possibility of alternative nmeanings. See Kroblin Refrigerated

Xpress, Inc. v. Pitterich, 805 F.2d 96 (3d G r. 1986).

A plain reading of the subcontract does not yield a clear
intent of the parties. By virtue of Count II1l, Plaintiff is
asserting, alternatively, that the intent of the parties allowed
for per unit conpensation for work both above and bel ow pl an
bottom el evation. Plaintiff relies on the section of the
subcontract entitled, “Units, Options & Alternates.” (Conpl ai nt
at p.9.) This section reads as follows:

Unit Prices - (Per Section 01026) The Unit Prices nay,
at the contractor’s option, be used for additions or
deductions to the Contract Amount. Unit prices are

i nclusive of contractor’s |abor, material, overhead,
profit, insurance, taxes and all other applicable
contingencies and shall be in accordance with
applicable specifications. Differential between Add
and Deduct unit prices shall not exceed 10% Unit
prices shall be applied on the net difference in

guantity.
1. Soi | Excavation $ 50.00/c.y. - $45.00/c.y.
2. Rock excavati on bel ow pl an $1,450.00 c.y. (ADD O\LY)
bottom el evati on
3. Per manent pi pe $ 200.00/1.f. (ADD ONLY)
4. Concrete $ 60.00/c.y. - $54.00/c.y.

(Conpl aint Exh.C at p.6.)

The Court is unable to ascertain fromthis |anguage, whether
the parties intended per unit pricing to be a separate
calculation to apply in addition to the |unp sum paynent “on the
net difference in quantity,” or whether Plaintiff was only
entitled to a per unit addition for work done bel ow pl an bottom
el evation. The intent is not clear or unanbi guous.

Wthin the context of this Rule 12(b)(6) notion, Count III

can only be dismssed if the Court finds that Plaintiff has
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al l eged no set of facts upon which relief could be granted. See
Rocks, 868 F.2d at 645. At this stage, the Court cannot rul e out
that the intent of the subcontract was to conpensate Plaintiff
per unit excavated, both above and bel ow pl an bottom el evati on.
Therefore, with respect to Count I1I, “[i]t cannot be said at
this juncture that Plaintiff can prove no set of facts that would

entitle [it] torelief.” 1n re Westinghouse Securities

Litigation, 90 F.3d 696, 717 (3d G r. 1996) (citing In re

Craftmatic Securities Litigation, 890 F.2d 628, 637 (3d Cir.

1989)). In light of the 12(b)(6) standard requiring the Court to
read the Conplaint liberally and to construe it favorably to the
pl eader, and in light of the fact that the clear intent of the
parties cannot be unanbi guously determ ned fromthe subcontract
itself, I will deny Defendants’ Mbtion.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MCKI NNEY DRI LLI NG COVPANY : CIVIL ACTI ON

BTK, A JO NT VENTURE OF

BARCLAY WHI TE | NC. ,

TORCON, | NC., AND :

KEMRCDCO, | NC. : NO. 97-2983

ORDER
AND NOW this day of Cctober, 1997, upon
consi derati on of Defendants’ Mdtion to Dismss Count |11

Conpl aint (Doc. No.4), Plaintiff’s Response (Doc. No. 5)

Def endants’ Reply thereto (Doc. No. 7), IT IS HEREBY ORDERED t hat

Def endants’ Modtion is DEN ED.

BY THE COURT:

John R Padova, J.

of the

and






