IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MESSODY J. PERLBERGER, : Cl VIL ACTI ON
etc. :

V.
NORMAN PERLBERGER, 5 NO 97-4105
et al. :

MEMORANDUM

Padova, J. Septenber 16, 1997
Plaintiff Messody J. Perl berger (“Plaintiff”) brings this
action agai nst her ex-husband, Nornman Perl berger (*Defendant
Per| berger”), and other Defendants alleging that the Defendants
participated in a fraudul ent schene to conceal the true val ue of
Def endant Perl berger’s incone during the couple’s divorce
proceedi ngs. Before the Court are two Motions to Dismss the
conplaint for failure to state a clai mupon which relief can be
granted, pursuant to Fed. R G v.P. 12(b)(6) -- one filed by
Def endants G Daniel Jones and Jones, Hayward and Lenzi (“the
Account ant Defendants”), and the other filed by the remaining
Def endants.? For the reasons that follow, the Court will grant
in part Defendants’ Mdttions and will dismss Counts II, IV, and V

of Plaintiff’s Conplaint for failure to state a clai mupon which

'The two Mbtions raise similar and sonetinmes identical
argunents. Therefore, the Court will address both of the Mdtions
together in this O der



relief can be granted. The Court will defer ruling on
Def endants’ Mdtions to Dismss Counts I, IIl, VI, and VIl of

Plaintiff’s Conplaint.

BACKGROUND

Plaintiff alleges the following. [In 1996, she discovered
t hat Defendants had devi sed and perpetrated a fraudul ent schene
wher eby Def endant Perl berger was able to conceal the true val ue
of his inconme fromboth Plaintiff and the Court of Common Pl eas
of Montgonmery County, which had jurisdiction over the
Per| bergers’ divorce proceedings. (Conplaint at  20(B)(e).) By
means of this fraudul ent schene, Defendant Perl berger
m srepresented the value of his incone by nore than half. (Ld.
at 1 20(B)(a).)

As a result of Defendants’ fraudul ent conduct, the awards
for child support and alinony ordered by the Court of the Common
Pl eas were | ess than what they would have been if the Court of
Common Pl eas had known Def endant Perl berger’s true incone.
Consequently, Plaintiff and her two m nor children from her
marriage with Defendant Perl berger |ost nore than eighty per cent
of their fornmer incone and suffered a dimnution in their quality
of life. (ld. at § 22 and 32.) They also have suffered in a

nmyriad of other ways, including humliation, |oss of self-esteem

anxiety, loss of health, and exacerbation of health problens.



(1d. at 11 33-40.)

The fraudul ent schene operated as follows. Defendant
Per | berger enpl oyed his |ive-in conpanion, D ane J. Strausser,
and paid her a salary reflected on the payroll of his law firm
Per| berger Law Associates. (ld. at § 20(B)(c).) Defendant
Per| berger and the Accountant Defendants structured Ms.
Strausser’s salary to pay Defendant Perl berger’s daily expenses
so that he could maintain his lavish |[ifestyle while he conti nued
to represent that he had little personal incone of his own. (ld.
at 1 20(B)(e)(l)-(iii).) By mnimzing the anount of incone he
reported in the divorce proceedi ngs, Defendant Perl berger was
able to decrease his financial exposure and liability to
Plaintiff. (ld.) For their role in the schene, the Accountant
Def endants recei ved substantial fees, paynents, and benefits.
(ld. at 7 21.)

On or about 1992, when Defendant Perl berger’s personal and
professional relationship with Ms. Strausser ended, Any S. Lundy
Brennan, an attorney enployed by and currently married to
Def endant Perl berger, replaced Ms. Strausser as the conduit to
shel ter Defendant Perl berger’s incone. (lLd. at Y 23-26.) The
Account ant Defendants structured paynents to Defendant Brennan in
t he sanme manner and to the same end as they had done with the
paynents to Ms. Strausser. (l1d.)

Anot her conponent of the fraudul ent scheme to decrease the



anmount of Defendant Perl berger’s reported inconme in the divorce
proceedi ngs i nvol ved Def endant Rot henberg, an attorney.

Def endant Rot henber g hel ped Def endant Perl berger shelter his

i ncone by sharing fees and “hol di ng” cases for Defendant

Perl| berger. (1d. at T 30-31.)

I'1. LEGAL STANDARD

A claimmay be dism ssed under Fed. R Gv.P. 12(b)(6) only if
the plaintiff can prove no set of facts in support of the claim

that would entitle her to relief. ALA Inc. v. CCAIR 1Inc., 29

F.3d 855, 859 (3d Cir. 1994). The reviewi ng court nust consider
only those facts alleged in the conplaint and accept all of the

all egations as true. 1d.; see also Rocks v. Philadel phia, 868

F.2d 644, 645 (3d Cir. 1989) (holding that in deciding a notion
to dismss for failure to state a claim the court nust "accept
as true all allegations in the conplaint and all reasonable
i nferences that can be drawn therefrom and view themin the

Iight nost favorable to the nonnoving party").

I11. DI SCUSSI ON

Plaintiff’s Conplaint contains the foll ow ng counts agai nst
all Defendants: Count 1 for fraud; Count Il for conspiracy, 42
U S.C. 88 1985 and 1986; Count 11l for violations of RICO 18

U S.C 88§ 1961 and 1962; Count |V for violations of the Federal



Fam |y Support Act of 1988, 42 U S.C. 8§ 601; Count V for
violations of the First and Fourteenth Amendnents of the United
States Constitution; Count VI for intentional infliction of
enotional distress; and Count VII for personal injury.

Def endants seek the dismissal of Plaintiff’s entire conplaint.?2

A This Court’s Jurisdiction over Plaintiff's Conplaint is

not Barred by the Donestic Rel ati ons Exception

Al t hough the Motion to Dismss filed by Defendant Perl berger
is based on Rule 12(b)(6), not Rule 12(b)(1), the argunent that
the federal court should not exercise jurisdiction over
Plaintiff’s Conplaint perneates the Mdtion. The so-called
donestic relations exception to federal court jurisdiction

applies to cases invoking diversity jurisdiction. MlLaughlin v.

Pernsl ey, 876 F.2d 308, 312 (3d Gr. 1989). Plaintiff, however,
i nvokes federal question jurisdiction. 28 US. C 8§ 1331. The
Third Grcuit has held that “as a jurisdictional bar, the
donestic rel ations exception does not apply to cases arising
under the Constitution or laws of the United States.” Flood v.

Braaten, 727 F.2d 303, 308 (3d Gr. 1984); MlLaughlin v.

’I'n addition to opposing Defendants’ Mtions, Plaintiff has
filed a docunent entitled “Plaintiff’s Response to Defendants
Motion to Dismss in the Nature of a Motion to Strike for Failure
to Specify a Defense and Failure to Disclose Material Facts.”
(Doc. No. 13.) The Court finds that this request is wthout
nmerit and therefore denies Plaintiff’s request to strike
Def endants’ Mdti ons.



Pernsl ey, 876 F.2d 308 at 312-13. Therefore, the Court’s

jurisdiction is not barred by the donmestic relations exception.

B. Plaintiff's Conplaint Fails to State a Caimfor

Conspiracy under 18 U.S.C. 88 1985 and 1986

A claimfor conspiracy to interfere with civil rights can be
based on one of three subsections of Section 1985. Although
Plaintiff does not specify in Count Il of her Conplaint which
subsection of Section 1985 her conspiracy claimis based on, she
states in her Answer to Defendants’ Mtion that her claimis
based on Section 1985(3). (Plaintiff’s Menorandum of Law in
Support of Plaintiff’s Answer in Qpposition to Defendants G
Dani el Jones and Jones, Hayward and Lenzi’'s Mdtion to D sm ss at
11.)

Section 1985(3) provides in relevant part as foll ows:

If two or nore persons in any State or Territory conspire or
go in disguise on the highway or on the prem ses of another
for the purpose of depriving, either directly or indirectly,
any person or class of persons of the equal protection of
the laws, or of equal privileges and imunities under the

| aws; or for the purpose of preventing or hindering the
constituted authorities of any State or Territory from
giving or securing to all persons within such State or
Territory the equal protection of the laws . . . in any case
of conspiracy set forth in this section, if one or nore
persons engaged therein do, or cause to be done, any act in
furtherance of the object of such conspiracy, whereby
another is injured in his person or property, or deprived of
havi ng and exercising any right or privilege of a citizen of
the United States, the party so injured or deprived may have
an action for the recovery of danmages occasi oned by such
injury or deprivation, against any one or nore of the

conspi rators.



A Section 1985(3) conspiracy claimnust be pled with factual

specificity. Robinson v. MCorkle, 462 F.2d 111, 113-14

(3d Gir.), cert. denied, 409 U S. 1042, 93 S. O. 529 (1972).

Plaintiff nmust plead the followng elenents: (1) a conspiracy;

(2) for the purpose of depriving any person or class of person of
equal protection of the laws or equal privileges and i munities;
(3) an act in furtherance of the conspiracy; (4) whereby a person
is either injured in his person or property or deprived of any
right or privilege of a citizen of the United States.” United

Broth. of Carpenters and Joiners of Anerica, Local 610,

AFL-CIO v. Scott, 463 U. S. 825, 829, 103 S. Ct. 3352, 3356

(1983). To satisfy the second elenent, Plaintiff nust allege
that the Defendants were notivated by “sone racial, or perhaps
ot herwi se cl ass-based, invidiously discrimnatory aninus.

Giffin v. Breckinridge, 403 U S. 88, 102, 91 S. C. 1790, 1798

(1971).
Section 1985(3) provides a cause of action for purely
private conspiracies and state action is not required. Denchy v.

Education and Training Consultants of Pa., Inc., 803 F. Supp.

1055, 1062 (E. D. Pa. 1992). However, when the all eged conspiracy
is based on a right that protects against state action, such as
t he Equal Protection C ause of the Fourteenth Amendnent or the

First Amendnent, then Plaintiff nust allege state action to plead



a Section 1985(3) claim United Broth. of Carpenters and

Joiners, 103 S. . at 3357-58.

The only civil rights violations alleged in the Conpl ai nt
are based on the First and Fourteenth Amendnents. Plaintiff has
not alleged any state action, nor can she, because none of the
named Defendants are state actors. |In addition, Plaintiff has
failed to allege that she is a nenber of a protected class or
that there was any cl ass-based di scrim nation agai nst her.
| nstead, the conspiracy she alleges was ai ned at depriving her of
certain economc rights while at the sanme tine advancing the
econom c interests of her ex-husband and the other Defendants.
Section 1985(3) “has never been held to apply to private,

economcally notivated conspiracies.” C & K Coal Co. v. United

M ne Workers of Anerica, 704 F.2d 690, 700 (3d G r. 1983).

For these reasons, Plaintiff fails to state a clai mbased on
Section 1985(3). Because Plaintiff’s Section 1985(3) claimis
fatally defective, Plaintiff’s Section 1986 claimfails as well.
Section 1986 provides for an action against a party who knows
that a Section 1985 violation is going to occur, can prevent it,

but fails to do so. Rogers v. ©Munt Uni on Borough by Zook, 816

F. Supp. 308, 314 (MD.Pa. 1993). A Section 1986 claimcan only
be mai ntained along with a Section 1985 claim 1d. Therefore,
the Court dismsses Count Il inits entirety for failure to state

a clai mupon which relief can be granted.



C. The Court Grants Plaintiff Leave to Anend

her Conmplaint as to the RICO d aim

In Count |1l of the Conplaint, Plaintiff alleges that
Def endants violated 18 U.S.C. 8 1962, but does not identify the
subsection(s) of Section 1962 that the Defendants all egedly
viol ated. Defendants also argue that Plaintiff has not
adequately identified the “enterprise” involved and the “pattern
of racketeering activity” that occurred.

The Court finds that it cannot analyze the sufficiency of

Plaintiff’s RRCOclaim as it is currently pled. For this

reason, the Court will defer ruling on Defendants’ Motion to
Dismss Plaintiff’s RICOclaimat this time and will grant
Plaintiff |leave to anmend her conplaint as to Count Il only.

Plaintiff can anend her Conplaint by filing a RICO Case Statenent
with the Court and serving Defendants with a copy of the
Statenent. The Court’s Order setting forth the information to be
included in the RICO Case Statenment is attached hereto. The
Court will deemPlaintiff’'s RICO Case Statenent as an anmendnent
to the Conplaint. Upon receipt of Plaintiff’s Rl CO Case
Statenment, the Court will address Defendants’ Mtion to D sm ss

Count I11.

D. Plaintiff's Conplaint Fails to State a daimfor

Violations of the Federal Family Support Act of 1988




Plaintiff bases Count IV of her Conplaint on the Federal
Fam |y Support Act, 42 U.S.C. 8 601 et seq. This Act establishes
a cooperative federal -state nonetary assi stance programto
provide aid to famlies with dependent children. In review ng
the allegations that formthe basis of this claim the Court
finds it very difficult to discern how Defendants have all egedly
viol ated the Federal Fam |y Support Act. Neverthel ess, whatever
the exact nature of Plaintiff’s claim the Court has found no
authority to support the proposition that a private cause of
action against third parties, such as the naned Defendants,
exi sts under the Act.

The | egi on of cases brought under this Act are against the
U S Secretary of Health and Human Services and/or a state human
services agency that participates in the AFDC program See

Rosado v. Bowen, 698 F. Supp. 1191 (D.N. J. 1987). The only cases

the Court has found that address the existence of a private cause
of action do so in the context of the creation of rights under
the Act that are or are not enforceable under 42 U . S.C. § 1983.

See Stanberry v. Sherman, 75 F.3d 581 (10th G r. 1996); Miynard

v. Wllianms, 72 F.3d 848 (11th Gr. 1996). In both of these

cases, the Plaintiffs, AFDC recipients, sued the state agencies
that were participants in the AFDC program
Because Count |V of Plaintiff’s Conplaint fails to state a

cl ai m upon which relief can be granted, the Court dism sses Count

10



E. Plaintiff's Conplaint Fails to State a Caimfor

Violations of the First and Fourteenth Anendnents

In Count V of the Conplaint, Plaintiff alleges that the
fraudul ent acts of Defendants deprived her of her right to
petition guaranteed by the First Anendnent. (Conplaint at § 63.)
Plaintiff’s Fourteenth Anendnment claimis for denial of equal
protection. (ld. at { 65.) As di scussed in Section B above,
First Amendnent and Fourteenth Amendnent clains require state
action. Because state action is neither pled nor exists, the
Court dismsses Count Vinits entirety for failure to state a

cl ai mupon which relief can be granted.

F. Plaintiff's State Law O ai ns

Plaintiff’s Conplaint includes state clains for fraud,
intentional infliction of enotional distress, and personal
injury. Oiginal diversity jurisdiction over these state |aw
cl ai ns does not exist because conplete diversity of citizenship
of the parties is lacking. 28 U S. C 8§ 1332. Therefore, the
Court’s jurisdiction over these clains nust be based on
princi pl es of supplenental jurisdiction. 28 US. C 8§ 1367(a).
The Court will defer ruling on the question of suppl enmental

jurisdiction over Plaintiff’s state clainms until after the Court

11



has received Plaintiff’s R CO Case Statenent.

G Plaintiff's Conplaint is not Barred under the Doctri nes

of Res Judicata or Coll ateral Estoppel

On Cctober 15, 1996, Plaintiff filed a Petition to Vacate or
Strike Divorce Decree in the Court of Common Pl eas of Montgonery
County. An evidentiary hearing was held on August 1, 1997 in the
Court of Common Pleas on Plaintiff’s Petition. Plaintiff
W thdrew the Petition with prejudice, and a court order was
i ssued to that effect on August 1, 1997.

After Plaintiff withdrew with prejudice her Petition,

Def endant Perl berger filed a two-page supplenental brief in which
he argues that Plaintiff’s case is now barred by res judicata
agai nst himand by coll ateral estoppel against the other
defendants. The Court finds that Defendants have failed to
denonstrate that Plaintiff’s Conplaint is barred under the
doctrine of res judicata as to Defendant Perl berger. As
expl ai ned by the Pennsyl vania Suprenme Court, “the doctrine of res
judicata requires the occurrence of four elenments. . . (1)
identity of the thing sued for; (2) identity of the cause of
action; (3) identity of persons and parties to the action; and
(4) identity of the quality in the persons for or agai nst whom

the claimis nade.” dty of Pittsburgh v. Zoni ng Board of

Adjustment of City of Pittsburgh, 522 Pa. 44, 54, 559 A 2d 896,

12



901 (1989). Defendants have failed to prove these four essenti al
el enent s.

Col | ateral estoppel, also called issue preclusion,
forecloses the re-litigation in a later action of an issue of
fact or law that was “actually litigated” in the prior
proceedi ng. 522 Pa. at 55, 559 A 2d at 901.

Col | ateral estoppel applies if (1) the issue decided in the
prior case is identical to one presented in the |ater case;
(2) there was a final judgnent on the nerits; (3) the party
agai nst whomthe plea is asserted was a party or in privity
wth a party in the prior case; (4) the party or person
privy to the party agai nst whomthe doctrine is asserted had
a full and fair opportunity to litigate the issue in the
prior proceeding and (5) the determination in the prior
proceedi ng was essential to the judgnent.

Id., citing Phil adel phia Marine Trade Associ ation V.

| nt ernati onal Longshoreman's Associ ation, 453 Pa. 43, 308 A 2d 98

(1973). Based on the information provided to the Court by

Def endants, Defendants have failed to denonstrate that any issues
of fact or |aw should be collaterally estopped. Therefore, the
Court denies Defendants’ request to dismss Plaintiff’s Conplaint
on res judicata or collateral estoppel grounds.

For the reasons set forth above, the Court will dismss
Counts Il, IV, and V of Plaintiff’s Conplaint for failure to
state a claimupon which relief can be granted. The Court wll
defer ruling on Defendants’ Mtion to Dismss Counts |, IIlI, VI,
and VIl of Plaintiff’s Conplaint.

An appropriate Order foll ows.
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