IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CVIL NO 97-2675
V. : CRIM NAL NO 89- 299
SCOTT DAVI D LATTANY :

VEMORANDUM

R F. KELLY, J. SEPTEMBER 16, 1997

Before this Court is Petitioner Scott David Lattany’s
(“Lattany”) pro se Mdtion to Vacate, Correct, or Set Aside
Sentence pursuant to 28 U . S.C. 8§ 2255. For the reasons that
follow, Lattany’s Motion is denied.

| . Background

In the late spring of 1989, a three-block section of
center city Philadel phia was the scene of four bank robberi es.
Because all four of the banks were federally insured, the Federal
Bureau of Investigation (“FBI”) was called into the case.
Subsequently, the FBI distributed a picture of a man wanted for
guestioning in connection with the robberies.

On June 16, 1989, a man entered the First Bank of
Phi | adel phia, produced a gun, and announced that a robbery was
taking place. One teller recognized the man fromthe picture
di stributed by the FBI, and warned another teller. The second
tell er approached the man, ascertained that the gun was not real,
and told the man to | eave. A scuffle ensued and two tellers
eventual ly forced the woul d-be robber to the floor and held him
until police arrived. The suspect was identified as Lattany.

Enpl oyees of the other robbed banks | ater identified Lattany as



t he man who had robbed them

Lattany was indicted on four counts of robbery and one
count of attenpted robbery. Before his case cane to trial,
Lattany was represented by five different attorneys. He finally
decided to represent hinself at trial, with court-appointed
standby counsel. After a one week trial, which concluded on
February 1, 1991, Lattany was convicted on two of four robbery
counts and on the attenpted robbery count.

This Court denied Lattany’s notion for a judgnent of

acquittal or newtrial. See United States v. lLattany, 769 F.

Supp. 181 (E.D. Pa. 1991). Lattany’s conviction was affirned on
appeal. See United States v. Lattany, 982 F.2d 866 (3d Gr.

1992), cert. denied, 510 U S. 829 (1993).

I'l. Discussion

Lattany all eges six separate grounds for his Mtion.
Al'l are based upon the ineffectiveness of appellate counsel.
Lattany contends that appellate counsel was ineffective in
failing to claimthe followng: (1) that the trial court erred in
permtting the jury to view the bank surveillance videot ape
during deliberations, (2) that trial counsel was ineffective for
not objecting to the jury review ng those videotapes, (3) that
the jury engaged in m sconduct, (4) that the defense |ost or
destroyed evidence, (5) that the trial court erred in not
permtting Lattany to approach w tnesses, and (6) that the trial

court erred in permtting the jury to review the videotape of a



trial witness's testinony.!?

“Once a legal argunment has been litigated and deci ded
adversely to a crimnal defendant at his trial and on direct
appeal, it is within the discretion of the district court to
decline to reconsider those argunents if raised again in

col l ateral proceedings under 28 U S.C. § 2255.” United States v.

O ejuela, 639 F.2d 1055, 1057 (3d G r. 1981) (citing Kaufman v.

United States, 394 U. S. 217, 227 n.8 (1969)). The issues Lattany

rai sed on direct appeal included the following: (1) the jury
vi ewi ng bank surveillance videotape,? (2) the alleged jury
m sconduct, (3) the trial court’s refusal of his request to
approach w tnesses, and (4)the videotaped witness testinony. See
Lattany, 982 F.2d at 869 n.1. The court of appeals rejected al
of Lattany’s contentions as lacking nerit. 1d. at 868-69.
Therefore, because these issues have been litigated and deci ded,
this Court will not consider themon this Mtion.

The only issue remaining in Lattany’ s anended Mbti on

that was not squarely raised in, and rejected by, the Third

Y'n his original Mdtion (prior to anendnents), Lattany al so
clainms that the five bank robberies were not properly joined and
shoul d have been tried separately. Even had Lattany retained
this claimin his anended Mdtion, it would fail. Requests for
severance of charges under Federal Rule of Crimnal Procedure 14
must be nmade prior to trial or they are waived. Feb. R CRM PrO
12(b)(5) and (f). No notion was nade here.

’Because the court of appeals found that the trial court did
not err in allowng the jury to view the bank surveill ance
vi deotape, the trial counsel could not have been ineffective in
failing to object to the jury viewing the tapes. Therefore,
Lattany’s first and second grounds for this Mtion have been
effectively litigated.



Circuit is Lattany’s contention that the governnent |ost or
destroyed evi dence.

At a pretrial hearing on January 29 1991, Lattany asked
the FBI case agent why he had not procured a photograph fromthe
bank surveillance canera recording the June 16, 1989 attenpted
robbery at which Lattany was apprehended and shown it to victim
wi tnesses fromthe prior four robberies. The agent expl ai ned
t hat because soneone was taken into custody, official arrest
phot ographs woul d be taken which woul d produce a nore accurate
depiction than a photograph froma video cassette tape (1/29/91;
10: 17: 06 - 10:18:10). Lattany then asked “Do you still have the
filmfromthat alleged attenpted robbery?” The agent answered
(apparently in error): “Yes” (1/29/91; 10:18:52 - 10:18:58).
Lattany asked if any still photographs had been produced fromit
and the agent testified that none had been (1/29/91; 10:18:59 -
10: 19: 04).

On January 31, 1991, during the cross-exam nation of a
wi t ness, Lattany asked that the June 16th surveillance vi deot ape
be shown. Government counsel advised the Court that the
government in fact did not have the videotape (1/31/91; 10:51: 30
- 10:52:24). At that point, Lattany’'s standby counsel, G egory
Smth, conferred with the governnent at governnent counsel table,
returned to defense counsel table, and explained the situation to
Lattany. The di scussion between counsel and the subsequent
expl anation are not audible on the videotaped courtroom

proceedi ngs, however, Lattany appeared to be satisfied with the



expl anation as he then resuned cross-exani nation of the w tness
(1/31/97; 10:52:25 - 10:53:10).

At the charge conference, M. Smth indicated that his
client mght request what he described as a charge akin to a
m ssing witness instruction, based upon the fact that the
gover nnent supposedly possessed the surveillance vi deotape and
el ected not to showit at trial, thereby permtting an adverse
inference as to its contents. Governnment counsel explained to
the Court that the agent advised that he had viewed the tape,
determned it to contain nothing of value, and did not possess it
(1/31/91; 14:26:00 - 14:28:00).

The Court’s recollection was that the videotape was not
of great concern to the FBlI because Lattany had been apprehended
during the incident (1/31/97; 14:27:15 - 14:28:00).3 That
resolved the matter at trial, and the issue was not further
pressed. Thus, the only indication that the governnent ever
possessed the videotape was the agent’s statenment at the pretrial
hearing. The only fair inference fromthe record is that the
agent testified in error on January 29th as to whether or not the
FBI took possession of the videotape, although he had revi ewed
it. There is nothing to support Lattany’s claimthat the

governnent | ost or destroyed rel evant evidence.

3The FBI agent had testified at the pretrial hearing as
follows: “Since a person was taken into custody foll ow ng an
al  eged incident on June 16 and there woul d be arrest photos
resulting fromthat arrest . . . those photos would be a nore
accurate representation of the person on June 16 than we woul d
get froma video cassette tape” (1/29/91; 10:17:30 - 10:18:10).

5



In order to claimineffective assistance of counsel, a
convi cted defendant must show “(1) that counsel’s representation
fell below an objective standard of reasonabl eness and (2) that
there is a reasonable probability that, but for counsel’s errors,
the result of the proceedi ng woul d have been different. United

States v. Nino, 878 F.2d 101, 103 (3d Gr. 1989) (citing

Strickland v. Washington, 466 U S. 668, 687-96 (1984)). The

def endant nust show that the result of the proceedi ng was

fundanmental ly unfair or unreliable. Lockhart v. Fretwell, 506

U S. 364, 369 (1993). To obtain collateral relief, a petitioner
must “clear a significantly higher hurdle than woul d exist on

direct appeal.” United States v. Frady, 456 U.S. 152, 166

(1982). A collateral challenge may not substitute for a direct
appeal. 1d. at 165.

There is nothing to indicate that Lattany’ s appellate
counsel’s representati on was unreasonable. |Indeed, the Third
Crcuit addressed five of the six areas in which Lattany contends
appel | ate counsel’ s assistance was i neffective, finding all of
themlacking in merit. Further, there is no support for the
contention that the governnment | ost or destroyed evidence.
Lattany is unable to show that but for counsel’s alleged errors,
the result of the proceeding woul d have been different. Thus,
this Mtion does not neet the requirements for show ng
i neffective assistance of counsel.

I11. Concl usion

In summary, all but one of the argunents raised by



Lattany in support of this Mtion have been previously litigated
and will not be considered by this Court. Further, there is no
support for the remaining argunent that the governnent |ost or
destroyed evidence. In light of these facts, as well as the |ack
of any evidence that Lattany was denied effective assistance of
counsel, this Mdtion is denied.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CVIL NO 97-2675
V. : CRIM NAL NO 89- 299
SCOTT DAVI D LATTANY :

ORDER
AND NOW this 16th day of Septenber, 1997, upon
consi deration of Petitioner Scott David Lattany’'s Mtion to
Vacate, Correct, or Set Aside Judgnment pursuant to 28 U.S.C. §
2255, and all responses thereto, it is hereby ORDERED t hat said
Motion is DEN ED

BY THE COURT:

Robert F. Kelly,



