IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States O Anerica : CVIL ACTI ON
V. . Cv No. 97-CV-2323
Robert Boggi . Crim No. 94-145

VEMORANDUM AND ORDER

Shapiro, Norma L., J. Sept ember 12, 1997
In 1994, defendant Robert Boggi was tried on five

counts for: violations of the Racketeer Influenced and Corrupt

Organi zations Act, 18 U S.C. 8§ 1962; the Taft Hartley Act, 29

U S. C 186; and a Hobbs Act extortion conspiracy, 18 U S.C. 8§

1951. In August, 1994, a jury convicted Boggi on four counts.

Boggi filed a notion for judgnent of acquittal or, in the

alternative, for a newtrial. The court denied Boggi’s notion

and sentenced himto 48 nonths inprisonnment. Boggi appeal ed his

convi ction; the governnent cross-appeal ed for m sapplication of

t he Sentencing Guidelines. The Court of Appeals affirnmed the

convi ctions but vacated the sentence and remanded for

resent enci ng because the court had applied the incorrect

gui del i ne section on the extortion offenses. Boggi was then

resentenced to 63 nonths inprisonment on Counts 1 and 5, 60

nmont hs on Counts 3 and 4, to run concurrently, and 3 years

supervi sed rel ease. Boggi was fined $12,500 and ordered to pay a

$200 speci al assessnent.



On April 13, 1997, Boggi filed a notion pursuant to 28
U S.C 8§ 2255, based on five separate clains. First, Bogg
al l eges that the court understated the governnent’s burden of
proof when instructing the jury on reasonabl e doubt. Second, he
al l eges ineffective assistance based on counsel’s failure to
chall enge the jury instruction regardi ng the Hobbs Act violation.
Third, he clains ineffective assistance based on counsel’s
failure to object to the governnent’s not obtaining necessary
Department of Justice approval for the governnment’s cross-appeal.
Fourth, he clains ineffective assistance based on counsel’s
failure to appeal the application of Sentencing Guideline §
2B3.2. Finally, he clains that the court failed to advise him of
his right to appeal at resentencing. The court finds the
followng: 1) the jury instructions on reasonabl e doubt were
proper; 2) defendant was not denied effective assistance of
counsel for any of the three bases he alleges; and 3) defendant
was not advised of his right to appeal at resentencing.
Accordi ngly, defendant’s sentence wll be vacated so that he can

be resentenced and advised of his right to appeal.

FACTS
From 1984 until his conviction, Robert Boggi was the
busi ness agent for Phil adel phi a-based Local 1073 of the United
Br ot herhood of Carpenters and Joiners of Anmerica ("UBC'). The
UBC is an international union consisting of nunerous affiliated
| ocal unions and district councils representing carpenters and

ot her types of skilled tradespersons. As business agent for



Local 1073, Boggi was responsible for overseeing the daily
operations of the union. The union nenbers were primarily
engaged in residential carpentry. The federal grand jury
supersedi ng i ndi ctment agai nst Boggi charged himw th exacting
nunerous illegal paynents and gifts fromcontractors between 1984
and 1990. Boggi was charged with one count of racketeering, in
violation of 18 U S.C. 8 1962(c) (Count 1); three counts of
unl awf ul recei pt of noney or a thing of value by a union
official, in violation of 29 U.S.C. §8 186 (Counts 2-4); and one
count of extortion conspiracy, in violation of 18 U. S.C. § 1951
(Count 5). The indictnent also sought the forfeiture of the
racket eering proceeds pursuant to 18 U S.C. § 1963 (Count 6).
Foll owi ng a seven-day trial, the jury returned a guilty
verdict on all but one count. Boggi filed a notion for judgnent
of acquittal or, in the alternative, for a newtrial. The court
deni ed Boggi's notion and sentenced Boggi to 48 nonths
i nprisonnent. The court applied Sentencing Guideline § 2Cl1.1,
establishing penalties for extortion by public officials, as the
appl i cabl e Gui deline provision and sentenced Boggi accordingly.
I n doing so, the court overruled the Governnent's argunent that
the applicable Guideline was Sentencing Guideline 8 2B3.2. The
Court of Appeals affirned the convictions but vacated the
sentence, and remanded the case for resentencing. The Court of
Appeal s held that this court incorrectly applied Sentencing
Quideline 8 2C1.1 instead of Sentencing Guideline § 2B3.2 or
Sentencing CGuideline § 2B3.3. The court resentenced under

Sentencing Guideline 8§ 2B3.2 to 63 nonths inprisonnent on Counts



1 and 5, 60 nonths on Counts 3 and 4, to run concurrently, and 3
years supervi sed rel ease. Boggi was also fined $12,500 and

ordered to pay a $200 special assessnent. This notion foll owed.

DI SCUSSI ON

|. The jury instruction on the Governnent’'s Burden of Proof.

Boggi argues that the jury instruction understated the
government’s burden of proof on reasonable doubt. He contends
that the follow ng instruction was erroneous:

“The Governnent has the burden of proving the
def endant guilty beyond a reasonable doubt. . . .

Now, it’'s not proof to a noral certainty or beyond
every possi bl e doubt, reasonabl e doubt, proof beyond a
reasonabl e doubt is proof that |eaves you firmy
convi nced of the defendant’s guilt.

There aren’t too many things in life we know with
absolute certainty so that that’s not required in a
crimnal case. But if based on your consideration of
t he evidence you are firmy convinced that the
defendant is guilty of the crinme charged, you find him
guilty.

If on the other hand you think there’s a real
possibility that he’s not guilty, you mnmust give himthe
benefit of the doubt and find himnot guilty.”

[ Transcript date 8/2/94 at pages 15-16].

Hi s argunent is that the | anguage “firmy convinced” suggests the
burden is only “clear and convincing,” not “beyond a reasonable
doubt . ”

Boggi cites no case in which a conviction was reversed
for using “firmy convinced” in jury instructions. The use of
precisely this | anguage has been affirnmed in several recent

cases. In United States v. Pungitore, 910 F.2d 1084 (3d Cr.

1990), cert denied, 500 U S. 915 (1991), the Court of Appeals

uphel d a conviction after the judge had stated reasonabl e doubt



“is a doubt which would cause a reasonably careful and
sensi bl e person to hesitate before acting upon a matter
of inportance in their own affairs. That’'s what
reasonabl e doubt is, and that in order to convict, in
order to find proof beyond a reasonabl e doubt, you nust
be firmy convinced of the guilt of someone.”
Pungitore. 910 F.2d at 1145.°

The phrase “firmy convinced” can also be found in the Federal
Judicial Center, Pattern Crimnal Jury Instructions.

"Proof beyond a reasonabl e doubt is proof that |eaves
you firmy convinced of the defendant's guilt. There
are very fewthings in this world that we know with
absolute certainty, and in crimnal cases the |aw does
not require proof that overconmes every possible doubt.
| f, based on your consideration of the evidence, you
are firmy convinced that the defendant is guilty of
the crine charged, you nmust find himguilty. [If on the
ot her hand, you think there is a real possibility that
he is not guilty, you nmust give himthe benefit of the
doubt and find himnot guilty."

Federal Judicial Center, Pattern Crimnal Jury
Instructions 17-18 (1987) (instruction 21).

In the recent case of Victor v Nebraska, 511 US. 1

(1994), the Suprene Court explored a variety of definitions of
“reasonabl e doubt.” In determ ning whether jury instructions
properly conveyed the notion of “beyond a reasonabl e doubt,” the
court | ooked to whether the “language i npressed upon the
factfinder the need to reach a subjective state of near certitude

of the guilt of the accused.” |d. at 15 (quoting Jackson v.

Virginia, 443 U. S. 307, 315 (1979)). The |l anguage chal |l enged by

t he defendant certainly neets this standard.

'I't should be noted that the nost recent Court of
Appeal s case involving jury instructions and reasonabl e doubt is
of no help to defendant’s proposition. That case, United States
V. lsaac, 1997 WL 429455 (3d Cr. 1997), deals with instructions
involving the jury drawi ng one of two possible inferences. In
that case the Court of Appeals affirnmed the conviction while
expressing di sapproval of the court’s two inference instruction.




In her concurring opinion in Victor, Justice G nsburg
cited the chall enged | anguage with approval as a "clear,
strai ghtforward, and accurate" explication of reasonabl e doubt.

Victor v. Nebraska, 511 U.S. at 27 (1994) (G nsburg, J.,

concurring in part and concurring in the judgnent). After
setting out the Federal Judicial Center's proposed jury
instruction on reasonabl e doubt, Justice G nsburg stated “[t] he
‘“firmy convinced standard for conviction, repeated for

enphasis, is further enhanced by the juxtaposed prescription that
the jury nust acquit if there is a "real possibility" that the
defendant is innocent. This nodel instruction surpasses others |
have seen in stating the reasonabl e doubt standard succinctly and

conprehensibly.” 1d. The charge was not erroneous.

1. The three ineffective assi stance of counsel cl ai ns.

Clains of ineffective assi stance of counsel are

eval uated under the two-part test established in Strickland v.

Washi ngton, 466 U.S. 668, 686-90 (1984). The novant nust show

both that his counsel’s performance was deficient and that the
deficient performance so prejudiced the defense that the result
of the trial is unreliable. Counsel’s performance nust conply
Wi th prevailing professional nornms, and nust be reasonable in
light of the facts of a given case. There is a strong
presunption that counsel’s assistance is adequate. The novant

must al so denonstrate “prejudice,” defined as “a reasonabl e
probability that, but for counsel’s unprofessional errors, the

result of the proceeding woul d have been different.” |d. at 697.



Using this two part test, none of the cited deficiencies rise to

the | evel of ineffective assistance of counsel.

A. The jury instruction on the Hobbs act violation.

The jury charge was correct on the Hobbs violation with
whi ch Boggi was charged: 18 U.S.C. § 1950; see 18 U.S.C. § 1951
(b)(2). The evidence was sufficient to establish that victins
parted with property as a result of wongful use of force or
fear.

Def ense counsel was not ineffective for not insisting
on an instruction that the petitioner had to be acquitted absent
an explicit promse to do sonething or to refrain from doi ng
sonet hing in exchange for the paynent. Neither was counsel
ineffective for failing to raise this issue on appeal. Boggi was
convicted of extortion by “threatened force or fear[.]” 18 U S.C
8 1951(b)(2). The governnment correctly points out that extortion
by threat of force or fear is inconsistent with an explicit
prom se. The only possible promse is the inplicit promse to
forego acting on the inplicit or explicit threats.

There is anple evidence on the record to support
Boggi s conviction for threats and inplicit prom ses to avoid
taking action in return for noney paynents. PCA and Bi enenfeld
bot h acqui esced in Boggi's demands to prevent Boggi from using
his position wth the |abor union to inflict serious economc
harm Boggi al so threatened Janmes Bormann, the superintendent at
Pol o Run. Bormann testified that Boggi always behaved in an

intimdating manner and woul d generally conclude his visits to



Pol o Run by vowing to "take his business to the streets."
Bormann's testinony provi ded evi dence of Boggi’'s threats of
physical injury, and inplicit promse to refrain if his demands
were net. As a result, even if the proposed instruction had been
given, there is no reasonable |ikelihood Boggi woul d have been
acquitted of conspiracy to conmt extortion and all predicates

i nvolving extortion. No prejudice has been shown. There has
been no constitutional violation.

B. The Governnent’'s cross-appeal.

Boggi contends that he was denied ineffective
assi stance of counsel because counsel failed to nove to dism ss
the governnent’s cross-appeal for failure to obtain necessary
Departnment of Justice approval. However, the Solicitor General
approved the appeal on April 5, 1995. The governnent conplied
with the requirenent for obtaining approval of the Solicitor
General before the governnent “further prosecute [the] appeal[.]”
18 U.S.C. § 3742(b) (1988 & Supp. 1997).

C. Application of Sentencing Guideline § 2B3. 2.

Def endant clains the extortion offenses should have
been sentenced under Sentencing Cuideline 8§ 2B3.3, rather than 8§
2B3.2. The Court of Appeals made clear the applicable criteria:

If the court finds that a victimcould reasonably have
interpreted Boggi's threats to cause | abor problens as
express or inplied threats of violence to person or
property, or of econonmic harmso severe as to threaten
the existence of the victim then the district court
may resentence Boggi pursuant to 8§ 2B3.2. If, however,
the court finds that there was clearly no such threat
of violence or economic ruin, then it may properly
apply § 2B3. 3.

United States v. Boggi, 74 F.3d 470, 478 (3d Cir. 1996)




This court held a sentencing hearing in accordance with the Court
of Appeal s nandate, and found the facts supported the application
of 8§ 2B3.2 to the extortion offenses. The Court of Appeals had
al ready affirmed the conviction under the required application of
Sentencing Guideline 8§ 2B3.2 or Sentencing CGuideline U S.S.G 8§
2B3.3. The opinion made clear that the evidence would support
sentencing pursuant to Sentencing Guideline 8§ 2B3.2. Counsel
coul d have reasonably concluded that further appeal would have
been pointless in view of that opinion reversing this court’s
prior sentence and the specific instructions for sentencing on
remand. Counsel was not ineffective in failing to appeal the
application of that section. The decision was reasonable in

light of the facts of the case and no prejudice existed.

[1l1. The District Court’'s failure to advise Boggi of his right to

appeal upon resentencing.

The transcript of the resentencing does not show that
def endant was expressly advised of his right to appeal as he had
been when originally sentenced. Even though Boggi obviously knew
of his right to appeal under Fed. R Crim P. 32(c)(5), defendant
is entitled to resentencing, so that he can once again be
informed of his right to appeal the sentence. The defendant wl|
be resentenced before this court in accordance with the mandate
of the Court of Appeals and wll be advised of his right to
appeal the sentence. At the resentencing counsel may not attack

t he underlying conviction, but may argue whet her Sentencing



Gui deline 8§ 2B3.2 or Sentencing GQuideline § 2B3.3 should apply

applies based on the evidence presented at trial.

CONCLUSI ON
The court will not set aside the convictions but wll
vacate the sentence. Upon reinposition of sentence, the
def endant may take an appeal if he so chooses. An appropriate

order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States O Anerica : CVIL ACTI ON
V. . Giv No. 97-CV-2323

Crim No. 94-145
Robert Boggi

ORDER

AND NOW this 8th day of Septenber, 1997, upon
consi deration of defendant's Mtion to Vacate, Set Aside, or
Correct Sentence Under 18 U . S.C. § 2255 and the governnent’s
response thereto, defendant’s Traverse, the governnent’s letter
of August 29, 1997 regarding the scope of any resentencing, and
t he defendant’ s opposition thereto, it is ORDERED that:

1. The court’s order of March 21, 1996 rei nposing
sentence on defendant is vacated.

2. The defendant wll be resentenced on Septenber 30,
1997 at 9:30 a.m.




