IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL RAI LROAD PASSENGER
ClVIL ACTI ON
CORPORATI ON,
Plaintiff,

V.

COMMONWEALTH OF PENNSYLVANI A PUBLI C
UTILITY COW SSI ON and TOANSHI P OF

TREDYFFRI N,
Def endant s.
NO. 86-5357
Newconer, J. Sept enber , 1997

MEMORANDUM

Before this Court are National Railroad Passenger
Corporation's Mdtion for Mdification of this Court's Order of
January 2, 1991, and Pennsylvania Public Utility Conmm ssion's
response thereto, and the Township of Tredyffrin's response
thereto, and plaintiff's reply thereto. For the follow ng
reasons, the Court wll deny plaintiff's notion.

Al so before this Court are Pennsylvania Public Uility
Conmi ssion's Mdtion for Dissolution of this Court's Injunction,
and National Railroad Passenger Corporation's response thereto,
and Pennsylvania Public Uility Conmssion's reply thereto. For
the follow ng reasons, the Court will deny defendant's notion.

Al so before this Court are National Railroad Passenger
Corporation's Conditional Mdtion for Leave to Armend Conpl ai nt,
and Pennsylvania Public Uility Conm ssion's response thereto.
For the follow ng reasons, the Court will deny plaintiff's

nmot i on.



Backar ound

This case was originally initiated by a conplaint filed
by the National Railroad Passenger Corporation ("Antrak"), on
Sept enber 10, 1986, seeking equitable and declaratory relief to
prevent the enforcenent of defendant Pennsylvania Public Utility
Commi ssion's ("Comm ssion") order dated June 13, 1986, directing
Antrak to pay approximately twenty percent of the cost of
replacing a bridge situated in Tredyffrin Townshi p, Pennsyl vani a.
The Commi ssion order which was being chall enged by Antrak
al l ocated the remai ning eighty percent of the cost to defendant
Tredyffrin Township which, in turn, would be reinbursed by the
Commonweal t h of Pennsyl vania. The Conmm ssion al so ordered Antrak
to assune certain mai ntenance costs of the proposed new bridge
and adj oi ni ng pedestrian wal kway.

On June 30, 1987 this Court entered an Order
per manent |y enjoi ning the Conm ssion from assessi ng costs agai nst
Anmtrak for the nmaintenance of the Cassatt Avenue bridge

structure. Nati onal Rail road Passenger Corp. v. Commopnweal th of

Pennsyl vania Public Uility Commin, 665 F. Supp. 402 (E. D. Pa.

1987), aff'd, 848 F.2d 436 (3d Gr. 1988), cert. denied, 109 S

Ct. 231 (1988). Reviewing the legislative history of Antrak's
tax exenption, as codified at 45 U.S.C. § 546b,* this Court

1. 45 U.S.C. § 546b was repealed by 8§ 7(b) of the Act of July 5,
1994, Pub. L. 103-272, 108 Stat. 1379; it was reenacted with
linguistic but not substantive change and recodified at 49 U. S. C
8§ 24301(1) by 8 1(e) of the sanme Act, 108 Stat. 904. See H R
Rep. No. 180, 103d Cong. 2d Sess. 1, 3, 4 (1993), reprinted in
(continued...)




determ ned that the statute was designed to "guarantee Amrak's
fiscal integrity, and indeed its survival." 655 F. Supp at 411.
The Act creating Amrak was found to denonstrate "a federal
commitnent to nmaintain and i nprove rail passenger service,
federal controls over Amrak managenent and operations and
federal financial support for Amtrak." [d.

Agai nst this backdrop, this Court decided that it
"woul d be inappropriate to underm ne those goals through the too
stingy construction of the exenption offered by defendants.” [d.
Thus the Court found that "Title 45 of the United States Code
section 546b exenpts Antrak fromthe paynent of speci al
assessnents such as that inposed by the [Comm ssion]." 1d. at
412. Accordingly, the Comm ssion was permanently enjoined from
assessing Antrak for costs associated with the design,
construction or mai ntenance of the Cassatt Avenue bridge.

Despite this permanent injunction, on July 3, 1990, the
Conmi ssi on entered an order inposing on Antrak the costs of
mai nt ai ni ng the substructure and superstructure of the Cassatt
Avenue Bridge. Antrak subsequently filed a notion to enforce the
per manent injunction previously issued in the Order of June 30,
1990. By Order of January 2, 1991, this Court permanently
enj oi ned the Conmm ssion frominposing on Antrak any costs of

mai nt enance of the Cassatt Avenue Bridge structure under its July

1. (...continued)

1994 U.S.C.C. A N 818, 820, 822. For the purposes of this
opinion, the Court will cite to the statute as 49 U S.C. §
24301(1).



3, 1990 O der. Nat i onal Rail road Passenger Corporation v.

Commpbnweal th of Pennsylvania Public Uility Comm ssion, No.

Cl V. A 86-5357, 1991 W. 998 (E.D. Pa. Jan. 2, 1991).

Antrak presently noves this Court to nodify this
Court's Order of January 2, 1991. By this notion, Antrak
requests this Court to broaden the permanent injunction to
i ncl ude any assessnent of responsibility to Antrak for the
repair, maintenance or replacenent of highway bridges in the
Commonweal t h of Pennsyl vania. Antrak argues that a recent

deci sion of the Conmonwealth Court in City of Phil adel phia v.

Pennsyl vania Public Uility Commin, 676 A 2d 1298 (Pa. Cnmth.),
petition for allowance denied, 546 Pa. 657, 684 A 2d 558, (1996),

cert. denied, --- US ---, 117 S. . 1334 (1997), ? and

2. This state court case arose out of an order which was issued
by the Commi ssion on Decenber 10, 1993, requiring Antrak to
prepare and submt plans and carry out construction necessary to
restore the piers and bearings of the 41st Street Bridge in
Phi | adel phia to their original |oad-carrying capacity at the
initial cost of the City. Antrak filed a Petition for
Reconsi derati on, Anendment, and Supersedeas of the order with the
Conmmi ssi on on the grounds that the order was prohibited by the
Rai | Passenger Service Act.

After a hearing, a Comm ssion adm nistrative | aw judge
i ssued a Recommended Decision finding that Antrak's tax exenption
precl uded the Conm ssion from assessing Antrak responsibility for
Pennsyl vani a hi ghway bri dge nai ntenance and recommendi ng that the
costs be allocated to the Gty of Philadel phia and Consol i dated
Rai|l Corporation ("Conrail"). The Comr ssion adopted the
recomrended deci sion by order dated March 31, 1995. Both the
City and Conrail appeal ed the decision to the Pennsyl vani a
Commonweal th Court. Antrak did not intervene in those
proceedi ngs. The appellants each questioned the allocation of
costs anong thensel ves and nade argunents regarding the effect of
a 1927 contract between the City and an all eged predecessor-in-
interest of Conrail and Antrak on the allocation of costs with
respect to the 41st Street Bridge.

(continued...)



statenments nade by the Comm ssion that it is bound by the

deci sion of the Coormonwealth Court, create the imm nent prospect

2. (...continued)

In its opinion, the Pennsylvania Commonweal th Court sua
spont e exam ned the Comm ssion's jurisdiction in rail-highway
crossi ng cases and anal yzed the decisions in the federal court
cases, including the decisions issued by this Court and the Third
Circuit, which limt the Commission's authority to inpose taxes
or fees against Amrak due to the language in 49 U S.C. §
24301(1). The Commonweal th Court decided that the federal courts
were incorrect in finding that the Conm ssion assessnents agai nst
parties in rail-highway crossing cases are "taxes or other fees"
wi thin the nmeaning of the federal statute; therefore, according
to the Pennsylvania appellate court's interpretation of the
federal tax exenption statute, Antrak should be considered to be
a "party in interest" for purposes of allocating costs and
responsibilities. The Commonweal th Court then vacated the
Conmi ssion's order in that case and renmanded the case with
specific instructions "to apportion costs for planning, repair
and mai ntenance of the bridge between the present parties and
[Antrak] in accordance with the foregoing opinion."

The Commission's Petition for Al owance of Appeal to
t he Pennsyl vani a Suprenme Court was denied. Thus, the
Commonweal th Court decision represents that final determ nation
of the state courts on the tax exenption issue.

In light of the Commonweal th Court's decision, the
Commission filed a petition for a wit of certiorari wth the
United States Supreme Court. The Conmi ssion argued in its
petition that the state court case raises a recurring question
whi ch has not been decided by the Suprenme Court: whether the
Conmmi ssi on assessnent of costs and responsibilities under its
jurisdiction over safety issues in rail-highway crossing cases
are taxes or fees within the nmeaning of 49 U.S.C. 8§ 24301(1)~?
The Commi ssion argued that a decision by the Suprene Court was
necessary because: (1) case |l aw reveal s a serious and
irreconcilable conflict between the Third Grcuit and the state
courts of Pennsylvania; (2) case |law also reveals a conflict
bet ween the decisions in the Third Crcuit and the Second G rcuit
on the sane issue; (3) the Conm ssion cannot decide any cases
where Antrak or SEPTA is a party wthout running afoul of either
the federal or state courts, which prevents the Conm ssion from
fulfilling its statutory nandate regarding safety issues in rail-
hi ghway crossing cases until this question is resolved; and (4)
the characterization of Comm ssion assessnents as a "tax" has
serious ram fications in other cases.

On March 31, 1997, the Suprene Court denied the
Commi ssion's petition for a wit of certiorari.
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that the Commission will attenpt to inpose responsibility for

bri dge mai ntenance on Antrak in the still-ongoing Conm ssion
proceedi ngs concerning the Cassatt Avenue Bridge and in nunerous
ot her Comm ssi on proceedi ngs invol ving highway bridges over
Anmtrak's right-of-way. Antrak argues that nodification of this
Court's Order of January 2, 1991 is therefore necessary to
protect Amrak's rights under federal law and to fulfill the
origi nal purpose of this Court's declaratory judgnent and

I njunctions.

Def endants, of course, oppose any nodification of this
Court's Order of January 2, 1991. Defendants argue that the
per manent injunction entered on January 2, 1991 should not be
entered because (1) there is no |ive case or controversy, (2) the
Conmi ssion has not violated this Court's January 2, 1991 order,
(3) a broadening of this Court's order would violate the due
process rights of other parties who have not been joined, and (4)
Antrak inproperly seeks to expand the injunction beyond the
intent of the statute.

The Commi ssion, after responding to Antrak's notion for
nodi fication, filed its own notion to dissolve the pernanent
injunction. |In support of its notion, the Conmm ssion contends
t hat the permanent injunction entered herein was based on this
Court's interpretation of 49 U S.C. 8 24301(l) and that this
statute was enacted pursuant to the Interstate Commerce C ause of
the Unites States Constitution. US. Const. Art. I, 8 8, cl. 3.

The Commi ssion notes that in 1996, the United States Suprene
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Court held that Congress cannot abrogate a state's El eventh
Amendnent immunity fromsuit in federal court under the authority

of the Interstate Commerce C ause. Sem nole Tribe v. Florida, --

- US ---, 116 S. C. 1114, 134 L. Ed. 2d 252 (1996). W thout
Congr essi onal abrogation of the El eventh Anendnent inmunity, the
Conmmi ssi on argues that a state cannot be sued in federal court
unless it consents to such a suit. The Comm ssion correctly
notes that Pennsylvania has not consented to be sued in the
federal courts.

Making a critical |leap of |logic, the Conmm ssion argues
that it is entitled to El eventh Anmendnent immunity to the sane
extent as Pennsylvania because it is an "arm' or "alter ego" of
Pennsyl vani a. As such, the Comm ssion argues that this Court
cannot nodify or maintain the permanent injunction entered
agai nst it because there has been no consent to suit in federal
court and Congress has not validly abrogated its El eventh

| mmunity under the Interstate Conmmerce Cl ause. ®

3. The abrogation argunment necessarily revolves around 49 U S. C

§ 24301(l) which provides:
Exenption fromtaxes |levied after Septenber 30, 1981. -
-(1) Antrak or a rail carrier subsidiary of Amtrak is
exenpt froma tax or fee inposed by a State, a
political subdivision of a State, or a |ocal taxing
authority and levied on it after Septenber 30, 1981.
However, Antrak is not exenpt under this subsection
froma tax or fee that it was required to pay as of
Sept enber 10, 1982.

(2) The district courts of the United States have
original jurisdiction over a civil action Amrak brings
to enforce this subsection and may grant equitable or
declaratory relief requested by Amrak.

(continued...)



In response, Antrak rejoins that the Comm ssion is not
entitled to El eventh Anendnent inmunity. Anmtrak argues that
since it is a federal entity for the purposes of tax imunity,

t he Commi ssion cannot rely on the El eventh Amendnent for
protection fromsuit in federal court. Antrak also contends that
the Commission is not an armor alter-ego of Pennsylvania, and as
such, the Commission is not entitled to El eventh Amendnent

i munity.

In addition, Amtrak argues that if this Court finds
that the El eventh Anmendnent does bar suit agai nst the Comm ssion,
it should grant its conditional notion for |eave to anmend the
conpl aint so that Antrak can anend the conplaint to nane the

Cormmi ssi oners under the doctrine of Ex Parte Young. If the

conpl ai nt was anended to add the Comm ssioners, Antrak argues
that the Comm ssion's El eventh Anmendnent argunent woul d be noot
because the El eventh Anmendnent does not bar suit against state
officials when the suit seeks only prospective relief to end a
continuing violation of federal |aw.

1. Di scussi on

A El event h Anmendnent | munity

Because the Conm ssion's El eventh Amendnent argunent is
necessarily a threshold question in that it challenges this
Court's authority to nodify, or for that matter, even maintain

the current permanent injunction, the Court first exam nes

3. (...continued)
49 U. S. C. 8§ 24301(1).



whet her the Commission is entitled to the protection of the
El event h Anendnent, and thus whether the Conmm ssion's notion to

di ssol ve the permanent injunction should be granted.

1. Is Antrak a Federal Entity?

As stated above, Antrak argues that the Comm ssion
cannot use the El eventh Anmendnent as a shield to protect it from
instant |aw suit and injunction because the El eventh Anendnent
has never barred federal court suits by the United States
governnent against a state. Fromthis rule of [aw, Antrak
reasons that it can sue the Conm ssion in federal court because
it is a federal entity, and thus not subject to the bar of the
El eventh Anendnent. The Commi ssion rejoins that Anmtrak's
argunment nust fail because Antrak is not a federal entity.

It is well established that federal court suits brought
by the United States against states are not barred by the

El event h Anendnent . Empl oyees of Dept. of Pub. Health and

Welfare v. Dept. of Pub. Health and Welfare, 411 U S. 279, 286,

93 S. C. 1614, 36 L. Ed. 2d 251 (1973); United States v.

M ssissippi, 380 U S. 128, 140, 85 S. C. 808, 13 L. Ed. 2d 717

(1965). CGting Dept. of Public Health and M ssissippi, Antrak

argues that federal entities are not subject to the Eleventh
Amendnment bar of bringing suit in federal court against a state.
Al t hough Anmtrak's position seens |ogical, neither the Dept. of

Public Health nor M ssissippi do not state explicitly that a

federal entity enjoys the sane freedomto bring suit in federal
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court against a state. |Indeed, Amtrak does not provide this
Court with any authority to support its position. Nonetheless,
for the purposes of this notion, the Court will assune that
federal entities can sue states in federal court to the sane
extent that the United States governnent can be sue in federa
court.

However, in order to be entitled to this sane freedom
fromthe bar of the El eventh Anendnent, Amtrak nust prove that it
is a federal entity. This Antrak cannot do. The clear and
unequi vocal |anguage of 49 U S.C. 8§ 24301(a)(3) states that
Anmtrak "is not a departnent, agency or instrunmentality of the
United States Government."* Thus, it is evident to this Court
that Congress did not intend to extend departnent, agency or

instrunentality status to Anmtrak on a whol esal e basis. Based on

4. Section 24301 provides:

Status and applicable | aws.
(a) Status. -- Antrak --

(1) is arail carrier under section 10102 of this
title;

(2) shall be operated and managed as a for-profit
corporation; and

(3) is not a departnent, agency, or
instrunentality of the United States Governnent.
(b) Principal office and place of business. -- The
Princi pal office and place of business of Antrak are in
the District of Colunbia. Amrak is qualified to do
business in each State in which Antrak carries out an
activity authorized under this part. Antrak shal
accept service of process by certified nmail addressed
to the secretary of Amtrak at its principal office and
pl ace of business. Antrak is a citizen only of the
District of Colunmbia when deciding original
jurisdiction or the district courts of the United
States in a civil action.

49 U . S.C. § 24301(a)-(b).

10



the explicit |anguage of 8 24301(a)(3), Anmtrak cannot argue that
it is a federal entity for the purposes of avoiding the bar of
t he El eventh Amendnent.

In an attenpt to circunscribe the |anguage of 8§
24301(a)(3), Antrak relies on the Suprene Court's decision in
Lebron v. National Railroad Passenger Corporation, 513 U S. 374,

115 S. &. 961, 130 L. Ed. 2d 902 (1995), wherein the Court
concluded that Antrak is an agency or instrunentality of the
United States for the purpose of individual rights guaranteed
agai nst the Governnent by the Constitution. In that case,
plaintiff Lebron filed suit, claimng that Amrak had viol ated
his First Anendnent rights by rejecting a display for an Amrak
bil | board because of its political nature. The district court
ruled that Amtrak was a governnent actor for First Anendnent
pur poses because of Antrak's close ties with the federa
governnent. The Court of Appeals for the Second G rcuit
reversed, noting that Antrak was, by the terns of the | egislation
that created it, not a governnent entity, and concluding that the
government was not so involved with Anmtrak that the latter's
deci si ons coul d be considered federal action.

In its decision in Lebron, the Suprenme Court began its
anal ysi s by addressi ng whether the clear |anguage of 45 U S.C. 8§
541, the predecessor statute to 49 U S.C. § 24301(a)(3), was
di spositive of Antrak's agency or instrunentality status. The
Suprenme Court found that the status ascribed to Antrak was not

di spositive of Antrak's status as a governnent entity for the

11



pur poses of determ ning the constitutional rights of citizens
affected by its action. 115 S. C. at 971. The Court, however,
did state that:
Section 541 is assuredly dispositive of Anmtrak's status
as a Governnent entity for purposes of matters that are
wi thin Congress' control--for exanple, whether it is
subject to statutes that inpose obligations or confer
powers upon CGovernnent entities . . . . And even
beyond that, we think 8 541 can suffice to deprive
Amtrak of all those inherent powers and i nmunities of
Governnent agencies that it is within the power of
Congress to elimnate. W have no doubt, for exanple,
that the statutory di savowal of Antrak's agency status
deprives Amtrak of sovereign immnity fromsuit,
and of the ordinarily presuned power of Governnent
agenci es authorized to incur obligations to pledge the
credit of the United States . :
ld. Under the Suprene Court's interpretation of 8 541 (now 8§
24301(a)), Anmtrak's status as an agency or instrunmentality of the
United States depends on the facts and circunstances of the case
and 8 24301(a)'s language is not always dispositive of this
inquiry. The question which is posited to this Court at this
point is what status should Antrak be deened to have under the
facts of this case.
Amt rak argues that although Congress characterized
Amrak's status as "not a departnent, agency, or instrunmentality
of the United States Governnent” which "suffice[s] to deprive al
of those inherent powers and i mmunities of Government agencies
that it is within the power of Congress to elimnate,” id., in 49
U S.C 8 24301(1) Congress explicitly reserved for Antrak an
immunity "froma tax or fee inposed by a State, a politica

subdi vision of a State, or a |ocal taxing authority and | evied on

12



it after Septenber 30, 1981" and described that imunity in the
| egislative history as being "to the sane extent the United
States is exenpt fromthe paynent of such taxes and other fees."?®
Fromits review of the reasoning in Lebron and the | anguage of
and | egislative history of 8§ 24301(1), Antrak correctly concl udes
t hat Congress expressly reserved for Antrak the imunity from
state and | ocal taxes and other fees to the sane extent that the
United States is exenpt. Because Antrak has been given inmunity
fromstate and | ocal taxes and other fees, Antrak contends that

it "is an entity of the federal governnent for purposes of
enforcing its exenption fromstate and | ocal taxes and is not
subject to the Eleventh Anendnent."” (Amrak's Br. Opp'n Def.'s
Mt. Dissolve at 7). It is at this point that Antrak's reasoning
| oses its | ogical consistency.

Wiile it may be true that Congress intended to extend
to Antrak the same imunities fromstate taxation that the
federal governnent enjoys, it does not follow that Congress
therefore intended to make Antrak a federal entity for the
pur pose of denying El eventh Anendnent rights to states. Although
there exists statutory | anguage that extends the federa
governnent's inmmunity fromstate and | ocal taxes to Antrak, no
such statutory | anguage exists that indicates that Congress
intended Antrak to be considered a federal entity for the

pur poses of the Eleventh Anmendnent. |Indeed, statutory | anguage

5. HR Rep. No. 81, 97th Cong., 1st Sess. 21 (1981).
13



exi sts that indicates that Congress itself believed that Antrak
was not a federal entity for the purposes of the El eventh
Amendnent .

Section 24301(1) provides that "[t]he district courts
of the United States have original jurisdiction over a civil
action Antrak brings to enforce this subsection and may grant
equi table or declaratory relief requested by Anmtrak." 49 U S. C
8§ 24301(1)(2). If Congress had actually decided that Antrak was
a federal entity for the purposes of the El eventh Amendnent, then
t he | anguage of 8§ 24301(1)(2) would be superfluous. However, if
the Rail Passenger Service Act does not nake Antrak a federal
entity for the purposes of the Eleventh Anmendnent, as this Court
finds today, then the | anguage in 8§ 24301(1)(2) is not
sur pl usage

I nstead, 8 24301(1)(2) becones critically inportant
under this statutory schene because it is this | anguage, together
Wi th the | anguage in subsection(l)(1), that evinces Congress'

intent to abrogate state inmmunity under the El eventh Amendnent. °

6. Under El eventh Amendnent jurisprudence, federal courts are
charged with determ ni ng whet her Congress has unequi vocal ly
denonstrated its intent to abrogate the states’' imunity from
suit. Semnole Tribe, 116 S. C. at 1123. This intent nust be
"unm stakably clear in the | anguage of the statute.” [d.
(citations omtted). The Court finds that Congress in 8
24301(1)(1)-(2) provided an "unm stakably clear” statenment of its
intent to abrogate the states' immnity. Subsection (I)(1)
provides that "Antrak . . . is exenpt froma tax or fee inposed
by a State, a political subdivision of a State, or a |local taxing
authority and levied on it after Septenber 30, 1981." (enphasis
added). Subsection(l)(2) provides that "[t]he district courts of
the United States have original jurisdiction over a civil action
(continued...)
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Because Antrak is not a federal entity for the purposes of

El eventh Anendnent i mmunity, Congress enacted the | anguage of 8§
24301(1)(2) to ensure that states could not assert the defense of
sovereign inmmunity in federal court. |In addition, there was

not hing to prevent Congress fromlegislating that Antrak shoul d
be considered a federal entity for the purposes of the El eventh
Amendnent if that is what Congress actually intended to do.

As the statutory | anguage and | egi sl ative history
denonstrates, it is probable that Congress intended Antrak not to
be an agency, entity or instrunentality of the United States
government for the purposes of extending those privileges and
i mmunities which are only available to the United States, except
where Congress explicitly stated that Antrak shoul d be so
treated. Thus, the Court rejects Antrak's argunent that it is a
federal entity for the purposes of Eleventh Anendnent inmunity.

2. Is the Commission an Armor Alter Ego of the Commpbnweal t h?

6. (...continued)

Anmtrak brings to enforce this subsection and may grant equitable
or declaratory relief requested by Amrak." This | anguage makes
it unm stakably clear that Congress intended to allow Antrak to
bring suit against a state or political subdivision of the state
in federal court. Thus, the Court finds that Congress intended,
t hrough the | anguage of § 24301(1), to abrogate the states'
sovereign immunity fromsuit. Although the Court finds that
Congress intended to abrogate, the Court does not decide at this
poi nt whet her Congress abrogated the states' sovereign imunity
pursuant to a constitutional provision that grants Congress the
power to abrogate.

In light of Seminole Tribe, Amrak would be hard
pressed to denonstrate that Congress did abrogate pursuant to
constitutional provision that authorizes Congress to abrogate.
| ndeed, Antrak never even advances this argunent.
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Amt rak next argues that the Comm ssion can not raise
the shield of the El eventh Arendnent because it is not an arm or
alter ego of the state. The Conmmi ssion, on the other hand,
argues that it is entitled to be protected by the Cormmonweal th's
sovereign inmunity because it is an armor alter ego of the
st at e.

In Christy v. Pennsylvania Turnpike Commin, 54 F.3d

1140, 1144 (3d Cr. 1995), the Third Circuit restated the
criteria to be considered in determ ning whether an entity is an
alter ego or armof the state for the purposes of the El eventh
Amendnment. The test entails three separate inquiries:

(1) whether, in the event the plaintiff prevails, the
paynent of the judgnent would conme fromthe state (this
i ncl udes three considerations: whether the paynment wl |
come fromthe state's treasury, whether the agency has
sufficient funds to satisfy the judgnent, and whet her

t he sovereign has imuni zed itself fromresponsibility
for the agency's debts); (2) the status of the agency
under state law (this includes four considerations: how
state law treats the agency generally, whether the
agency i s separately incorporated, whether the agency
can sue and be sued in its own right, and whether it is
i mmune fromstate taxation); and (3) what degree of

aut onony t he agency enjoys.

ld. at 1144-45 (citations omtted).
The party asserting El eventh Arendnment inmmunity bears
the burden of proving its applicability. 1d. at 1144 (citing

| TSI TV Productions, Inc. v. Agricultural Associations, 3 F.3d

1289 (9th Gr. 1993)). The Third G rcuit has stated that
"[ b] ecause El eventh Amendnent imunity can be expressly waived by
a party, or forfeited through non-assertion, it does not

inplicate federal matter jurisdiction in the ordinary sense.”
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Id. Agreeing with the ITSI TV court, the Third Grcuit has held
that "'whatever its jurisdictional attributes, [Eleventh
Amendnent i mmunity] should be treated as an affirmative
defense[,]'" and "'[l]i ke any other such defense, that which is
prom sed by the El eventh Anendnent nust be proved by the party
that asserts it and woul d benefit fromits acceptance.'" 1d.
(quoting ITSI TV, 3 F.3d at 1291). Thus, in this case, the
Commi ssion is charged with the obligation to prove its
entitlenent to the defense of sovereign imunity.

"[ Al though no single factor is dispositive of the
El eventh Anendnent inquiry, the 'nost inportant' factor is
whet her a judgnent against the entity in question . . . would be
paid out of the state treasury."” Christy, 54 F.3d at 1145.
| ndeed, the Suprene Court has noted that: "[T]he vast majority of
Crcuits have concluded that the state treasury factor is the
nost inportant factor to be considered and, in practice, have

generally accorded this factor dispositive weight." Hess v. Port

Aut hority Trans-Hudson Corporation, 513 U S. 30, 115 S. C. 394,

404, 130 L. Ed. 2d 245 (1994) (citations omtted).

Pursuant to the Comm ssion's statutory authority, the
annual operating budget of the Comm ssion is derived froma
percentage of the "total gross intrastate operating revenues of
the public utilities under its jurisdiction for the preceding
cal endar year." 66 Pa. Cons. Stat. 8§ 510(a). The assessnents
against public utilities are paid into the General Fund of the

State Treasury. 66 Pa. Cons. Stat. 8§ 511(a). The funds,
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however, are then specifically earmarked for redistribution to
t he Conmm ssion and are not avail able for other uses:
Al'l such assessnents and fees, having been advanced by
public utilities for the purpose of defraying the cost
of adm nistering this part, shall be held in trust
solely for that purpose, and shall be earmarked for the
use of and annual ly appropriated to, the comm ssion for
di sbursenent solely for that purpose.
66 Pa. Cons. Stat. 8 511(b). Beyond these assessnents the
Commi ssion nay al so apply for and use federal funds pursuant to
the National Energy Act subject to appropriation by the General
Assenbly. 66 Pa. Cons. Stat. § 511.1. |In addition, the
Commi ssi on can obtain funds by fees for filing, record copying
and instrunment testing. 66 Pa. Cons. Stat. § 317.
A review of the sources for the Comm ssion's funding
i ndi cates that funding for the Comm ssion is derived from an
annual assessnment on the revenues of public utilities, and is not
obtained from State Treasury funds that could otherw se be used
to satisfy expenses or obligations. Additional funds for the
Commi ssion are derived fromfees paid for filing, record copying
and instrunment testing, which is another source of funding which
does not cone directly fromthe State Treasury. These sources of
fundi ng I end strong support to the conclusion that the Commi ssion
is not the alter ego of Pennsyl vani a.
The Commi ssion argues that it has no i ndependent
authority to raise funds and that those funds necessary for the

operation of the Conm ssion nust cone through the budget process.

I n essence, the Comm ssion argues that paynment for a judgnent
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against it would cone from State Treasury because the budget of

the Commi ssion is subject to | egislative approval. This
argunent, however, is wthout nerit. Indeed, in Christy, the

Third Circuit stated that "state control over an entity's ability
to obtain funds is inadequate to denonstrate state ownership of
the funds where the state is not shown to have a financia
interest that would be directly and adversely affected by the

di mnution of the funds in question.”™ Christy, 54 F.3d at 1146.
Here, the state's authority to review and approve the

Conmi ssion's budget under 66 Pa. Cons. Stat. 8§ 510(a) falls short
of indicating state ownership of the funds obtained through the
assessnments of public utilities and the fees raised by the

Commi ssion. The argunent that the state controls the
Commission's ability to obtain funds does not denonstrate that
the state has a financial interest that would be directly and
adversely affected by the Conm ssion having to satisfy a judgnent
against it.

The Conmmi ssion al so has not denonstrated that it would
not have enough noney to satisfy a potential judgnent against it.
Failure to offer any evidence on this issue is fatal to the
Conmi ssion's argunent that it could not satisfy a judgnent. In
Christy, the Court stated that "[s]ince the [Turnpi ke] Conm ssion
bears the burden of proving its entitlenment to El eventh Anendnent
immunity, the [Turnpi ke] Comm ssion's failure to provide
pertinent information regarding its ability, or lack thereof, to

satisfy a potential judgnent against it sinply neans that the
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[ Turnpi ke] Conmission has failed to satisfy its burden of proof
on this inportant question.” |d. at 1146. The sane reasoning
equal ly applies in this case. Because the Conm ssion has not

of fered any evidence with respect to this issue, it has failed to
satisfy its burden of proof on this inportant question.

In addition, the Conm ssion has not denonstrated that
the State Treasury is responsible for paying any obligations
incurred by the Conm ssion. The Comm ssion, inits brief, merely
states that the Commonweal th woul d be responsible for such
obligations without providing this Court wwth any affirmative
support for this proposition. Thus, the Court will not rely on
this unsubstantiated claimby the Comm ssion. See id. at 1147
(hol ding that "the [Turnpi ke] Comm ssion has failed to establish
t hat Pennsylvania is under any affirmative obligation to pay the
Conmi ssion's unassuned liabilities"). Al though states "m ght
wel | choose to appropriate noney to the [Turnpi ke] Comm ssion to
enable it to neet a shortfall caused by an adverse judgnent, such
voluntary paynents by a state sinply "do not trigger [Eleventh

Amendment] immunity.'" 1d. (quoting Fitchik v. New Jersey

Transit Rail Operations, Inc., 873 F.2d 655, 661 (3d Cir. 1989)).

The Commi ssion has failed to establish that (1) a
j udgnent against it would be the equivalent to a judgnent agai nst
the Treasury of the Conmmonweal th; (2) the Conm ssion | acks
financial resources to satisfy a judgnent against it; or (3)
Pennsyl vani a woul d be under any obligation to satisfy a judgnment

agai nst the Comm ssion. Thus, the Court finds that the funding
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factor, the nost inportant factor, weighs heavily in support of
the finding that the Commission is not an armor alter ego of the
Commonweal t h and does not enjoy El eventh Anendnent inmunity from
suit in federal court.

The second factor that nust be considered in
determ ni ng whether the Conmi ssion is an armor alter ego of the
Commonweal t h of Pennsylvania is the status of the Conmm ssion
under Pennsylvania law. Christy, 54 F.3d at 1144. The goal here
is to "determ ne whether Pennsylvania |aw treats the [ Conmm ssion]
as an independent entity, or as a surrogate for the state.” 1d.
at 662. The Comm ssion cites to cases wherein the courts of
Pennsyl vani a have held that the Comm ssion is an arm of the

| egi sl ature whose nenbers perform| egislative work del egated by

the General Assenbly. See Lacy v. East Broad Top RR & Coal Co.,
168 Pa. Super. 351, 77 A 2d 706 (1951); Conmonwealth ex rel. v.

Benn, 284 Pa. 421, 131 A 253 (1925). In contrast, Antrak has
not provided the Court wth any case | aw which woul d counter the
position of the cases that were produced by the Comm ssion.
Thus, the Court finds that the Conm ssion's cases |end support to
its argunent that under Pennsylvania |law, the Comm ssion is a
surrogate of the state.

In addition to these cases, the Conm ssion all eges that
under Pennsylvania law it is an armof the state because it is
i mune fromsuit in state court pursuant to 42 Pa. Cons. Stat. 8
8522. In Christy, the Crcuit noted that "the Pennsylvani a

sovereign immunity statute itself is some evidence of the
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[ Turnpi ke] Conmi ssion's status before the | aw of Pennsyl vani a.
And as sone evidence of the [Turnpi ke] Comm ssion's status at
state law, it is relevant to our Eleventh Amendnent inquiry." 54
F.3d at 1149 n.9. In this case, the fact that the Conm ssion has
been given immunity fromsuit in state court is relevant to the
El eventh Amendnent immunity inquiry and weighs in favor of
finding that under the | aw of Pennsylvania, the Conm ssion is an
agency. However, as the Christy court noted the state's grant of
sovereign inmunity to an agency "is far fromdeterm native of
[the El eventh Amendnent] inquiry." 1d.

Antrak, in support of its argunent that the Conm ssion
is not an agency under the eyes of Pennsylvania | aw, states that
t he Comm ssion was established as an "independent adm nistrative
comm ssion." 66 Pa. Cons. Stat. 8 301(a). Wile it notes that
this termis undefined by statute, Amrak argues that this
| anguage clearly indicates a legislative intent to establish an
entity that is separate and distinct fromagencies that are
intended to be arns of the state. Although this |anguage may
evince a legislative intent to establish an agency that it not an
armof the state, the actual status that the Commi ssion is
af forded under state |law indicates that the Conm ssion is
probably nost properly characterized as an armof the state under
state law. Thus, the Court finds that "status under state |aw'
factor weighs in favor of finding El eventh Arendnment inmunity.

The third factor requires this Court to determ ne what

degree of autonony the agency enjoys. [|d. at 1144. To begin,
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the Court notes that the Conm ssion's nenbership is controlled by
the executive and | egislative branches of the Conmonwealth. 66
Pa. Cons. Stat. 8 301(a) (the five conm ssioners are appoi nted by
the Governor, wth the advice and consent of the nenbers of the
Senate). In addition, the Governor appoints the Chairman of the
Commi ssion. 66 Pa. Cons. Stat. 8 301(a). State authority over
t he appoi ntnent of the Conm ssion nenbers | ends support to a
finding of sovereignty. |d. at 1149.

In addition to this the lack of autonony, other
information indicates that the Comm ssion may not be autononous.
| ndeed, the Conmm ssion cannot enter into contracts in its own
nanme, it cannot purchase or own property, and has a |limted
source of independent fundi ng.

Nonet hel ess, the Comm ssion al so possesses a great deal
of autonony in certain areas. The Conmi ssion describes itself as

an "independent agency with conplete autonony over its

operations.” (Commn Br. Supp. Mot. Dissolve at 6) (enphasis
added). As acknow edged by the Conm ssion, it possesses broad
regul atory authority to conduct its day-to-day business. See 66
Pa. Cons. Stat. 8 501. Mdreover, the Comm ssion admts "that the
Conmmi ssi oners are not directly answerable to the Governor and
that neither the Governor or the nenbers of the General Assenbly
can order the [Conmm ssion] to adjudicate a case a certain way .

" (Reply Br. at 7). However, the Conmm ssion argues that such

autonony is needed to provide the parties, who cone before it,

W th due process. Nevertheless, the Conmssion itself admts
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that it has certain attributes that would support a finding that
it is autononous fromthe state.

Al t hough the Conm ssion is autononbus in nmany respects,
the Court finds that "the significant control the Commobnweal th
exerci ses through the power to appoint the conm ssioners wei ghs
slightly in favor of [Conmmi ssion] imunity fromsuit."” Christy,
54 F.3d at 1149 (citation omtted).

Havi ng carefully considered the three factors above,
the Court nust now consider the three factors in their totality.
Id. at 1150. To begin, the nost inportant factor, funding,
wei ghs heavily against the Conm ssion. |In contrast, the second
factor, "status under state law," weighs in favor of the
Conmi ssion. The third factor, autonomny, weighs ever so slightly
in favor of the Commssion. |[If the balancing was as sinplistic
as counting the nunber of factors that weigh in favor of one
party, then the result in this case would be sinple —the
Conmi ssion woul d prevail because two factors weigh in its favor.
However, the bal ancing test required by El eventh Amendnent
jurisprudence is not so sinplistic.

As stated above, the first factor, funding, is the nost
i nportant factor, and thus it is given the greatest weight. "The
speci al enphasis . . . place[d] upon the funding factor is
supported by the El eventh Anendnent's central goal: the
prevention of federal court judgnents that nust be paid out of
the State's treasury."” 1d. at 1145 (citation omtted). In this

regard, the Suprene Court has noted that this factor is given
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di spositive weight by nost Circuit Courts. Hess, 115 S. C. at
404. Indeed, when the state is not required to pay the
obligations of the entity in question, "the El eventh Amendnent's
core concern is not inplicated.” [1d. at 406.

In this case, the funding factor weighs heavily agai nst
the Comm ssion. The Comm ssion has been unable to satisfy its
burden that (1) a judgnent against it would be equivalent to a
j udgnent agai nst the Treasury of the Comonwealth; (2) the
Conmi ssion |acks financial resources to satisfy a judgnent
against it; or (3) Pennsylvania would be under any obligation to
satisfy a judgnent against the Conmm ssion. Thus, the core
concern of the Eleventh Anmendnent is not inplicated by the facts
of this case.

Because the core concern of the El eventh Anmendnent is
not inplicated herein, the two remaining factors nust wei gh so
heavily in the Comm ssion's favor to justify a finding of
El eventh Anendnent imunity. However, the second and third
factors, although weighing in favor of the Conm ssion, sinply do
not tip the scales in favor of a finding of sovereign immunity
for the Comm ssion. |Indeed, this Court has determ ned that the
third factor only slightly weighs in the Comm ssion's favor
because the Conm ssion is autononous in nuch of its operations.
Mor eover, although the second factor wei ghs nore decidedly in the
Conm ssion's favor, this factor is not without its anbiguities.
Consequently, the Court finds that the bal ance of factors is

struck against a finding that the Conmssion is entitled to be
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protected by the state's cloak of sovereign immnity. Because

t he Commi ssion cannot raise the El eventh Arendnment as bar to suit
inthis Court, the Conm ssion's notion to dissolve the pernmanent
i njunction is denied.

B. Conditional Mtion for Leave to Anend

In response to the Comm ssion's notion to dissolve,
Antrak conditionally noves for |eave to anend the conplaint if
the Court grants the notion of the Comm ssion. Because the Court
has deni ed the Commi ssion's notion to dissolve, the Court denies
Amtrak's conditional notion for |eave to anend conpl aint as
7

nmoot .

C. Antrak's Mtion for Mdification of the Pernmanent
| nj unction

Di sposing of the Comm ssion's notion to dissolve and
Antrak's conditional notion to anmend, the Court now turns its
attention to the notion which gave rise to the instant dispute
between the parties —the notion of Anmtrak for nodification of
this Court's Order of January 2, 1991.

It is well established that a court that has entered an
i njunction has continuing jurisdiction over the case to oversee

i npl ementation of the injunction. United States v. Swift & Co.,

286 U. S. 106, 114, 52 S. . 460, 76 L. Ed. 999 (1932). The

court further has inherent power to nodify the injunction. I d.

7. Inits notion, Anmtrak argues that it should be entitled to
anend the conplaint to add the actual conmm ssioners as defendants
under the Ex Parte Young doctrine. The Court, however, will not
reach the nerits of Antrak's noti on because the Court has deni ed
its notion as noot.
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In this light, the Third Crcuit has held that "[t] he hornbook
rule regarding plaintiff's request for nodification of injunctive
relief is that "nodification is proper if the original purposes
of the injunction are not being fulfilled in any materi al

respect.'" United States v. Local 560 (I1.B.T.), 974 F.2d 315,

331 (3d Cir. 1992) (quoting Charles Wight and Arthur Mller, 11
Federal Practice and Procedure, 8§ 2781, at 605 (1973)).

The Suprene Court has held that the appropriate test to
be used to determ ne whether an injunction should be nodified is
"whet her 'tinme and experience have denonstrated' that 'the decree
has failed to acconplish' its objectives.” 1d. at 332 (citing

United States v. United Shoe Machinery Corp., 391 U S. 244, 249,

88 S. Ct. 1496, 1500, 20 L. Ed. 2d 562 (1968)). The Suprene
Court also noted that each consideration of the request for
nodi fi cation "nmust be based upon the specific facts and
ci rcunstances that are presented." |d. Thus, the question
presented to this Court is whether Antrak has denonstrated that
the injunction has failed to acconplish its objectives.

In this regard, Antrak argues that "the origina
pur pose of the Court's injunction was to effectuate the
Congressional intent to protect Antrak fromthe inposition of
state and | ocal taxes and fees by prohibiting the [ Conm ssion]
frominposing on Antrak assessnents for bridge mai ntenance and
repair." (Antrak's Br. Supp. Mot. Modification at 15). Antrak
contends that although the terns of the injunction were limted

to the Cassatt Avenue Bridge, this Court's original opinion and
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the Third Grcuit's affirmance of that decision nmake it clear
that any inposition on Antrak or responsibility for bridge
mai nt enance i s unl awf ul

Amtrak contends that the objectives of this Court's
permanent injunction are not being fulfilled based on the conduct
of the Commission in the aftermath of the Commonweal th Court's

decision in Cty of Philadelphia v. Pennsylvania Public Uility

Commi n, supra. In the Gty of Philadel phia, the Comopbnweal th

Court rejected this Court's and the Third Crcuit's
interpretation of 8 24301(l). Inits view, 8 24301(l) does not
precl ude the Conmm ssion from assessing costs agai nst Antrak for
t he mai nt enance of hi ghway-roadway crossings. Accordingly, the
Conmmonweal th Court ordered the Comm ssion to make a new
al l ocation of costs considering all parties, including Antrak.
The Commi ssion appealed this order. The Suprene Court of
Pennsyl vani a deni ed the Conmm ssion's appeal .

Because the Conm ssion was presented with what it felt
were two irreconcilable orders —one fromthis Court and one from
t he Cormonweal th Court, it filed a wit of petition for

certiorari with the Suprene Court of the United States. The

Suprenme Court denied the petition. However, in this petition,
the Comm ssion stated that it agreed with the Commonweal th
Court's interpretation of § 24301(1). Based on these statenents,
Antrak argues that the Conm ssion's "stated intent to inpose
responsibility for bridge maintenance on Antrak, pursuant to the

deci sions of the Pennsylvania Conmonwealth Court, is a clear
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violation of this Court's prior judgnent and orders."” (Antrak's
Br. Supp. Mot. Modification at 16). Ant rak argues that
nodi fication of this Court's Order of January 2, 1991 is
therefore necessary to protect Antrak's rights under federal |aw
and to fulfill the original purpose of this Court's declaratory
j udgnent and permanent injunction. ®

Despite Amrak's argunents to the contrary, the Court
concl udes that Antrak has not denonstrated that the purposes of
t he permanent injunction entered on January 2, 1991 are not being
fulfilled. Amrak has failed to persuade the Court that the
Conmi ssion has violated the January 2, 1991 order in either
letter or spirit. The result of the case before this Court is
that the Comm ssion has repeatedly recogni zed that the federa
courts barred the Comm ssion assignnent of any costs or
responsibilities for replacenent or maintenance of a hi ghway
bri dge over an Antrak right-of-way. Moreover, the Comm ssion has
not allocated any costs or responsibilities on highway structures

crossi ngs above Antrak facilities to Amrak. In sum Antrak

cannot point to any actual incidents, wherein the Conm ssion

8. Amrak requests the Court to nodify its January 2, 1991 Order
to cover all crossings of Antrak's right-of-way in the
Commonweal t h of Pennsyl vania. Both defendants argue that
Antrak's request is overbroad because it asks this Court to issue
a bl anket injunction involving nunmerous |ocal governnents whose
rights are not even represented here. Moreover, the defendants
argue that Amrak's request is overbroad because it includes
facilities which are purely railroad facilities in nature.

Al t hough this Court believes that there is sonme nerit to

def endants' argunments, the Court wll not address these argunents
because Antrak cannot denonstrate that it is entitled to a
nodi fi cation of the permanent injunction, as discussed infra.
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vi ol ated the permanent injunction issued by this Court on January
2, 1991.

Antrak's claimthat it is inmnent that the Conm ssion
will violate either the letter or spirit of this Court's
injunction is based on pure specul ation and conjecture. Anmtrak
nmerely specul ates that the Comm ssion will violate the purposes
of the permanent injunction because the Conm ssion has stated in

its petition for a wit of certiorari that it agreed with the

Commonweal th Court's interpretation of § 24301(1).° The
specul ative nature of Amrak's contention is best denonstrated by
the fact that a person could argue with equal persuasiveness that
the Commi ssion will violate the order of the Comonweal th Court
because of the permanent injunction entered in this case.
Anmtrak, as well as this Court, sinply cannot divine what the
Conmi ssion wll do in the face of these conpeting orders.
However, specul ation as to what the Comm ssion will do in |ight
of these conpeting orders is insufficient to establish an
i mm nent threat of harm agai nst Antrak.

As stated above, Amtrak has not pointed to any evidence
whi ch woul d indicate that the purposes of the Court's permnent

injunction are not being fulfilled. |In addition, Antrak has not

9. The filing of the petition of a wit of certiorari actually
cuts against Antrak's argunment that the objectives of this
Court's Order of January 2, 1991 are not being fulfilled, or are
in inmmnent danger of being violated. One could plausibly argue
that the Conm ssion filed its wit of certiorari because it did
not want to violate either the Coormonwealth Court's order or this
Court's order. Indeed, the Conmm ssion nmakes this argunment, and
the Court finds it to be persuasive.
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denmonstrated how the Conmm ssion has actually violated the terns
of the Order of January 2, 1991. Wthout its specul ative
argunents, Antrak sinply cannot denonstrate that the letter or
purposes of this Court's Order of January 2, 1991 are not being
fulfilled. As such, Anmtrak is not entitled to a nodification of
this Court's Order of January 2, 1991. *°

[11. Concl usi on

Accordingly, for the foregoing reasons, the
Conmi ssion's notion for dissolution of this Court's injunction is
deni ed; Amtrak's conditional notion for |eave to anend conpl ai nt
is denied as noot; and Antrak's notion for nodification of this
Court's Order of January 2, 1991 is deni ed.

An appropriate O der follows.

Cl arence C. Newconer, J.

10. If the Conmm ssion does violate the terns of the Order of
January 2, 1991, Amtrak would surely be entitled to nove this
Court to enforce the terns of that Order. However, at this
present time, Antrak's notion is premature in that it nerely
specul ates that the Comm ssion will violate the Order in place.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL RAI LROAD PASSENGER
ClVIL ACTI ON
CORPORATI ON,
Plaintiff,

V.

COMMONWEALTH OF PENNSYLVANI A PUBLI C
UTILITY COW SSI ON and TOANSHI P OF

TREDYFFRI N,
Def endant s.
NO. 86-5357
ORDER
AND NOW this of Septenber, 1997, upon

consi deration of the follow ng Mtions, and any responses and
replies thereto, it is hereby ORDERED t hat:

1. Pennsyl vania Public Utility Comm ssion's Mtion
for Dissolution of this Court's Injunction is DEN ED,

2. Nat i onal Railroad Passenger Corporation's
Conditional Mdtion for Leave to Amend Conplaint is DEN ED as
noot; and

3. Nat i onal Railroad Passenger Corporation's Mtion
for Mudification of this Court's Order of January 2, 1991 is
DENI ED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



