IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI BERTY BELLE CHARTERS, |NC., : ClVIL ACTI ON
d/ b/ a LI BERTY BELLE CRU SES

V.
ON SI TE MARI NE CONSTRUCTI ON
I NC. AND JOHN D. DI SMER

I ndi vidually and d/b/a ON :
SI TE CONSTRUCTI ON, | NC. : NO. 97-5500

MEMORANDUM and ORDER

The follow ng appears fromthe avernents in plaintiff’s
conplaint in the above action and the several exhibits appended
thereto. Plaintiff is a corporate citizen of Pennsylvania and is
engaged in the business of nmarine vessel charter cruises. The
corporate defendant is a citizen of Mssouri and is in the
busi ness of marine vessel construction. The individual defendant
is acitizen of Mssouri. He is the president and principal, if
not sol e, enployee of the corporate defendant.

I n August of 1996, plaintiff Liberty Belle and defendant On
Site Marine entered into a contract by which defendant agreed to
provi de the | abor, equi pnent and oversi ght necessary for the
construction of a vessel for plaintiff. The contract was
executed for On Site Marine by defendant D snmer who proceeded
effectively to performas the construction manager at the
construction site in Chester, Pennsylvania. The contract
requi red conpletion of the vessel by May 1, 1997 and provided
that tine was of the essence. Plaintiff made paynents to

def endants under the contract of $850, 000. Def endant s have



defaulted in their performance under the contract and
construction of the vessel has yet to be conpleted. Plaintiff
has exercised its right under 8§ 19.2 of the contract to take
possessi on of the worksite and defendants’ equipnent to conplete
construction of the vessel itself.

Plaintiff has asserted various clains against
defendants including clainms for fraud, conversion and breach of
contract. Plaintiff alleges that defendants diverted nonies paid
by plaintiff for labor to performthe contract to other
i nperm ssi bl e uses and seeks an accounting from def endants.
Plaintiff filed an Ex Parte Motion for Wit of Ne Exeat Republica
and Additional Injunctive Relief. Plaintiff seeks to enjoin
defendants fromleaving the jurisdiction of this court or from
selling or renoving any of their equipnent fromthe construction
site until plaintiff has conpleted construction of its vessel and
def endants post a $400, 000 bond or have satisfied any judgnment
entered against themin this case. Plaintiff also seeks an order
directing defendants to nake a full accounting of what they have
done with the noni es advanced to themby plaintiff for the
pur pose of constructing the vessel.

The court held a hearing on this notion earlier this date.
Accepting the avernents in plaintiff’'s sworn conplaint and the
representations of counsel at the foregoing hearing, the
pertinent facts for purposes of this notion appear to be as
follow Plaintiff is likely to prevail on its clains for an

anount exceedi ng the value of the equipnent at the construction
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site which has an estimted val ue of $400,000. This equi pnment
appears to be the only tangi ble assets available to satisfy any
judgnent on plaintiff’s clains. The equi pnent is uni que and
plaintiff’s continued access to it is necessary if construction
of the vessel for which plaintiff contracted is to be conpl eted
Wi t hout further inordinate delay which has already forced
plaintiff to return deposits on bookings in excess of $1, 000, 000.
If permtted continued possession and use of the equi pnment as
provided by the parties’ contract, plaintiff can conplete
construction of the vessel by Septenber 30, 1997.
The corporate defendant appears to be in a state of

di ssolution and owns essentially no tangi ble assets of val ue
ot her than the equi pnment used by the individual defendant for
vessel construction. The corporate defendant’s commerci al
t el ephone nunber has been di sconnected. A thorough search of
avail abl e nati onal data bases has failed to uncover any
residential address where the individual defendant can be found
and by the nature of his work, he appears to be itinerant. The
i ndi vi dual defendant on behalf of the corporate defendant is now
in the process of attenpting to effect the sale and renoval of
the construction equi pnent at the Chester site.

Ne Exeat is “an extraordinary wit which should issue only

in exceptional cases.” U.S. v. Shaheen, 445 F.2d 6, 10 (7th

Cr). See also Thomas v. E.C. Mutter Construction Co., Inc., 178

A . 2d 570, 572 (Pa. 1962) (ne exeat “is nobst extraordinary wit”

and should be used “with great caution”). One reason for this is
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that a party’s freedom of novenent and right to travel is a

constitutionally protected |iberty. Shaheen, supra. Plaintiff

has failed to make a convi ncing show ng that restricting M.
Disner’s novenent to this district would effectively secure
plaintiff’s position or realistically provide any benefit to it
beyond that which could be secured by restraining the sale or
renoval of defendants’ equi pnent presently in this district. The
request for such relief will be denied.

Plaintiff, however, has presented a conpelling case for
restraining the alienation and renoval of this equipnment until
such tinme as defendants nmay be heard in opposition if they choose
to do so. In the absence of such relief, plaintiff does appear
to face inmmedi ate irreparable injury in that it may effectively
| ose forever its ability to conplete the vessel and will be
deprived of any assets fromwhich it mght satisfy a judgnment it
will Iikely attain in this action if its avernents are true. See

Hoxworth v. Blinder, Robinson & Co., Inc., 903 F.2d 186, 195-97

(3d Gr. 1990). Plaintiff has also presented good cause why the
initial restraining order should be granted w thout notice by
maki ng a convi nci ng show ng that upon receiving prior notice of
plaintiff’s application, defendant D sner |ikely would
i medi ately alienate or renpbve the assets nowin this district.
The only possible harmto defendants fromthe entry of
a TRO would be a |oss of an opportunity to sell this equipnent in
t he ordinary course of business after conpletion by plaintiff of

its vessel. In that regard, however, defendant can upon two days

4



notice to plaintiff nove to dissolve or nodify the TRO as
provided in Fed. R GCv. P. 65(b). 1In such an event and upon
hearing fromall parties, an appropriate nodification could be
pronptly effected, including one that m ght substitute the
proceeds of any such sale for the equipnent itself as security
for any judgnment and require that the equi pnment remain avail abl e
to plaintiff through Septenber 1997 for use in conpleting the
vessel as provided in the parties’ contract.

Thus, should it later appear that plaintiff’'s avernents
are not well founded and that defendants have been wongfully
restrained, the resulting costs to defendants should be quite
limted. Consistent with rule 65(c), the court will required
plaintiff to post a $5,000 bond.

The request to conpel an imredi ate accounting will be
denied. Plaintiff has not denonstrated how it faces any
imedi ate irreparable harmif it does not receive the requested
accounting before defendants can appear and be heard on that
i ssue. Defendants failure or refusal to provide an adequate
accounting for the suns they received fromplaintiff, however,
may be a factor in further assessing the likelihood of
plaintiff’s success on the nerits at an adversarial hearing to
conti nue or dissolve the TRO or for prelimnary injunctive
relief.

ACCORDI NAY, this day of Septenber, 1997, at
7:45 p.m, upon consideration of plaintiff’s Ex Parte Mtion for

Wit of Ne Exeat Republica and Additional Injunctive Relief,
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consistent wwth Fed. R Cv. P. 65(b), IT IS HEREBY ORDERED t hat
said Motion is GRANTED in part in that upon the posting by
plaintiff of a $5,000 bond, defendants are enjoined fromselling,
al i enating, renoving, or causing or authorizing the renoval of
any of their equipnent and other tangi ble assets fromtheir
current location in Chester, Pennsylvania prior to Septenber 13,
1997; plaintiff is directed to effect service of process on
defendants forthwith along with a copy of this order and a
hearing will be held to determ ne whether this TRO shoul d be
extended or a prelimnary injunction should be entered on
Septenber 12, 1997 at 4 p.m, Courtroom9-B, Ninth Floor, U S
Court house, 601 Market Street, Phil adel phia, wthout prejudice to
def endants, should they wish, to nove earlier to dissolve or

nodi fy the restraining order upon two days notice to plaintiff;

and, said Mdtion is otherwi se DEN ED

BY THE COURT:

JAY C. WALDMAN, J.



