IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN ZWAAN : CIVIL ACTI ON
V.
ALAN K. SILBERSTEIN, et al. : NO 96-1662

VEMORANDUM AND ORDER

Ful lam Sr. J. July , 1997

This Court's Order of July 2, 1997 disposed of several
notions. The notion of defendants Silberstein and Schnei der for
summary judgnment on the basis of their claim of inmunity was
denied. As is their right, these defendants have appeal ed that
decision to the Third Grcuit Court of Appeals.

The July 2nd Order also dismssed all of plaintiff's
Title VI clainms, on the ground that the sunmary judgnment record
conclusively established that plaintiff was an independent
contractor, and not an enpl oyee entitled to the protection of Title
VII. This decision had the effect of dismssing with prejudice
Counts | through V of the conplaint. Plaintiff has now requested
a certification pursuant to Federal Rule of Civil Procedure 54(b)
so that she can inmedi ately appeal the dism ssal of her Title VII
clainms. The notion will be granted.

By virtue of the July 2nd Order and other stipul ated
di sm ssals and withdrawal s, the only natters now pending for tri al
are plaintiff's clains against Silberstein and Schneider, as to

whi ch they seek an appellate ruling of immunity. The case cannot



proceed to trial wuntil the Court of Appeals has resolved the
immunity issue. Plaintiff's Title VII clainms have been finally
di sm ssed by this Court, and plaintiff has a right to appeal that
di sm ssal eventually; it would be decidedly advantageous to all
parties, and to the efficient adm nistration of justice, to have
plaintiff's appeal resolved in conjunction with the pendi ng appeal
on the imunity i ssues. The resolution of both sets of appeal s at
the sanme tine will insure that, cone what nmay, this case woul d not
have to be tried nore than once. If the defendants prevail on the
imunity issues, there would not be any trial unless plaintiff
prevails on the Title VII issues. |If, on the other hand, this
Court's rejection of the imunity defense is affirned, the case
Wi ll then proceed to trial of plaintiff's civil rights clains, and
t he appel l ate court shoul d have the opportunity to deci de whet her
the closely-related Title VII clains were erroneously di sm ssed,
and shoul d be included inthe trial. Thereis, in short, no reason
what soever to delay appellate resolution of the Title VII issues.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN ZWAAN : ClVIL ACTI ON
V. :
ALAN K. SILBERSTEIN, et al. NO. 96- 1662
ORDER
AND NOW this day of July 1977, in accordance wth

Federal Rule of Civil Procedure 54(b), the Court having determ ned
that the July 2, 1997 dismssal of Counts | through V of
plaintiff's conplaint finally disposes of those clains, and that
there is no just reason for delay, IT IS ORDERED:

That final judgnent is entered in favor of the defendants
Phi | adel phi a Muni ci pal Court, Cty of Phil adel phia, First Judici al
Di strict of Pennsyl vania, Adm nistrative O fice of the Pennsyl vani a
Courts, and agai nst the plaintiff Kathl een Zwaan, di sm ssi ng Counts

| through V.

John P. Fullam Sr. J.



