IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MELVI N P. DEUTSCH : ClVIL ACTI ON
V.
UNI TED STATES OF AMERI CA : No. 95-5222

MEMORANDUM AND ORDER
Ful lam Sr. J. Sept enber , 1997

Plaintiff, a federal prisoner, filed a conplaint and a notion

to proceed in forma pauperis in August of 1995. Plaintiff was

granted in forma pauperis status and t he conpl ai nt was di sm ssed as

frivolous but |eave was granted to file an anended conpl aint.
Plaintiff filed an amended conplaint alleging; 1) the defendant
m sused its discretionary power by refusing to accept or process
plaintiff's "sensitive" conplaint; and 2) t he def endant incorrectly
rejected a separate tort claim Rather than attacking the nerits of
the case, the governnent filed a notion to disnmss claimng the
Prison Litigation ReformAct of 1996 revoked plaintiff ability to

prosecute the action in forma pauperis. This notion was deni ed. The

def endant has now filed a nmotion to dismss and/or for sunmary
judgnent. Plaintiff has not filed a response.

The thrust of plaintiff's claim is that the defendant
i nperm ssiblerefusedto process plaintiff's "sensitive" conplaint.
First a few words concerning what is a "sensitive"” conplaint. The
usual inmate grievance is handled by the staff of the institution
where the inmate is housed. However, if the inmate believes the

issue is "sensitive" and his safety or well-being may be



j eopardi zed if his conplaint becane known at the institution, the
i nmat e can bypass the housing institution and file the conpl ai nt
Wi th the appropriate Regional Director. See 28 C.F. R §8 542. 14(d).
The Regional Director then determ nes whether the conplaint is
"sensitive" and either processes the conplaint or infornms the
inmate that, in his or her judgnent, the conpl aint does not involve
a "sensitive" issue and the conplaint should be filed with the
warden at the institution where the inmate i s housed.

Clearly, this decision by the Regional Director is the type of
adm ni strative action that is conmtted to agency discretion and
thus not subject to judicial review. This court does not have
jurisdictiontoreviewthe decision of a Regional Director to treat
or not treat a conplaint as "sensitive". Even if this court could
second guess the Director's decision, the conplaint is clearly not
"sensitive" since the undisputed evidence shows plaintiff was
housed at FCl Schuyl kill and his conplaint questioned the actions
of the staff at FCI Ray Brook.

Plaintiff also is upset with the handling of a tort claimhe
filed in January of 1995. Since the anended conpl ai nt does not give
any factual basis for the tort claim the clai mnust be di sm ssed.
As a precautionary matter, if the tort claim is construed as
concerned the Regional Drector's decision concerning the
"sensitive" conplaint, once again this court does not have

jurisdiction over such a claim An order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MELVI N DEUTSCH : ClVIL ACTI ON
V.
UNI TED STATES OF AMERI CA No. 95-5222
ORDER
AND NOW this day of , 1997, ITIS
ORDERED:

1. Defendant's Mdtion to Disnmiss i s GRANTED.
2. This action is DI SM SSED W TH PREJUDI CE.

Fullam Sr. J.



