IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RESI DENTI AL REROOFERS LOCAL X ClVIL ACTION
30-B HEALTH AND WELFARE FUND
OF PHI LADELPHI A AND VICINI'TY
et al.
VS. : NO. 96- CV- 5063

A & B METAL AND ROOFI NG | NC

VEMORANDUM

Joyner, J. August , 1997

| NTRODUCT! ON

Before the Court is Plaintiffs’ Mtion for Partial Sunmary
Judgnent on the issue of Defendant’s liability for contributions
to benefit funds. For the foll ow ng reasons, summary judgnment is

gr ant ed.

BACKGROUND

Def endant A & B Metal and Roofing, Inc. ("A &DB’) is a
roofing contractor. A & B's 1990 incorporation docunents
identify Gary Bentz as Vice-President, Secretary, and Treasurer
of the conpany and Robert Andalis as President. Plaintiffs are
Resi denti al Reroofers Local 30-B (the “Union”), a |abor union,
and various nulti-enployer benefit funds (the “Funds”). This

action concerning Defendant’s liability for contributions to



pl aintiff Funds pursuant to a collective bargaini ng agreenent
(“CBA”) which Defendant allegedly entered into with the Union.

On Decenber 17, 1991, Eileen Nicastro signed a CBA under the
signatory headi ng “contractor” which included A & B s nane,
address, and phone nunber. David MBride, a Union representative,
signed the CBA for the Union.

The CBA provides for enployer contributions to the Funds for
time worked by or paid to qualifying enployees. The CBA al so
requires that these contributions be submtted to the Funds no
|ater than the fifteenth day following the nonth in which the
work is perfornmed. The CBA contains an “Evergreen C ause” such
that it is automatically renewed every year unless term nated by
one of the parties. The term nation procedure requires witten
notice to the other party before Septenber 30th, in which case
the CBA would term nate on Novenber 30th of that year. Remt-
tance reports show that Defendant nmade contributions to the Funds
regularly from February 1991 to June 1992 and from Oct ober 1993
to March 1994.°

In July 1994, Gary Bentz becane the president of A & B. Also
in July 1994, the Union sent Bentz a renewal of the CBA with an
assent page for his signature. Bentz never signed this renewal
assent. Bentz also never wote to the Union to termnate the

CBA. In March 1996, Bentz sent a letter to the Funds, not to the

'Def endant submitted remttance reports for every nonth
from February 1991 to January 1996. However, many of these
reports show zero dollars contri but ed.
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Union, indicating his intent not to be bound to the CBA and not
to pay contributions. Hs letter also stated, “In July 1994,
Ei l een Ni castro stepped down from being president of A & B,” and
that at that tine he had becone president. Pl.’s Meno in Supp.
of Partial Summ J. (Pl.’s Menp) Ex. 3.

Plaintiffs comenced this action on July 16, 1996 to recover
al | eged del i nquent contri butions due the Funds. Plaintiffs nove
for partial summary judgnent on the issue of Defendant’s

l[iability for benefit fund contributions.

DI SCUSSI ON

Sumuary Judgnent St andard

The court should grant sunmary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to judgnent as a matter of law.” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247-48 (1986). \Wether a genuine

issue as to any material fact exists is determ ned by whether the
evidence is such that the fact finder could find reasonably in
favor of the non-noving party. See id. at 248. To survive
summary judgnent, the non-noving party nmust raise nore than a

scintilla of evidence. WIllians v. Borough of Wst Chester, 891

F.2d 458, 460 (3d Cir. 1989). Further, the non-noving party can

not sinply rely on the assertions in its answer but nust, by
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affidavits or by the depositions and adm ssions on file, “nake a
showi ng sufficient to establish the existence of [every] el enent

essential” to its case. Celotex Corp. v. Catrett, 477 U S. 317,

322-23 (1986). Summary judgnent is a “useful procedure when
there is no dispute about the critical facts and it serves to
el imnate the expense and del ay of unnecessary trials.” Peterson

v. Lehigh Valley Dist. Council, 676 F.2d 81, 83 (3d Cir. 1982).

I1. Defendant’s Liability to the Funds

Plaintiffs nove for partial summary judgnment on two distinct
grounds: (1) Defendant’s course of conduct and signed witings
referencing the CBA evidenced Defendant’s intent to be bound to
the terns of the CBA regarding benefit fund contributions such
that it is liable for contributions even absent a valid, signed
CBA; (2) A valid, signed CBA under which Defendant is |iable for
benefit fund contributions does exist since Eileen N castro had
actual or apparent authority to sign the 1991 CBA on behal f of
A & B

In opposition to Plaintiffs’ notion, Defendant clains that
mat erial issues of fact exist as to whether or not a signed,
val id, enforceable CBA exists which would require benefit
contributions. Defendant argues that Eileen N castro had no
authority, actual or apparent, to sign the CBA on behalf of A & B
and that the CBA is therefore invalid. Alternatively, Defendant

argues that it term nated any valid CBA that may have existed



when Bentz did not sign the renewal assent formor, at the
| at est, when Bentz wote the Funds in March 1996.

For purposes of clarity, we will address Plaintiffs’ course
of conduct argunent first even though we rest our decision to
grant partial summary judgnent upon Plaintiffs’ claimregarding

Eileen Nicastro’s authority.

A. Defendant’s Liability Under a Course of Conduct Theory

Plaintiffs argue that, as a natter or law, a signed CBA is
not necessary for the Court to find Defendant |iable for contri-
butions to the funds. However, Plaintiffs argument is not
persuasi ve, and we do not find that partial summary judgnent
shoul d be awarded on this basis.

Section 302(c)(5)(b) of the National Labor Rel ations Act
(“NLRA"), 29 U.S.C. 8 186(c)(5)(b), permts an enployer to
contribute to enpl oyee benefit plans provided that “a detail ed
basis on which paynents are to be nade is specified in a witten
agreement with the enployer....” The “witten agreenent”
require-nent is net where (1) “there is a witing that clearly
refers to the collective bargaining agreenents” and (2) “the
conduct of the defendants in paying past contributions and
I i qui dat ed danages evi dences an intent to be bound by the
col l ective bargai ning agreenents despite a lack of witten

consent.” Central Pa. Teansters Pension Fund v. Frey's MNbtor

Express, Inc., No. CIV.A 93-2442, 1994 WL 2533, at *2 (E. D. Pa.




1994) (quoting Trustees of Washington Area Carpenters’ Pension &

Retirement Fund v. Mergentine Corp., 743 F. Supp. 422, 427 (D

Md. 1990)). Plaintiffs claimthat the “witten agreenent”

requi renment of 8 302(c)(5)(b) does not require a signed CBA.
Wil e courts have found enpl oyers liable for benefit

contributions absent a signed CBA according to this “course of

conduct” theory, the witings referencing the CBA or the benefit

agreenents in such cases provided stronger proof of the

enpl oyers’ intent than does the evidence here. For exanple, in

sonme cases a signed but expired CBA existed which the enpl oyers’

conduct continued to foll ow. See, e.q., Robbins v. Lynch, 836

F.2d 330 (7th Gr. 1988) (finding enployer |iable for
contributions where signed, expired CBA existed and signed
prom ses to be bound by nulti-enpl oyer association agreenents

exi sted); Conposition Roofers Union Local No. 30 Welfare Trust

Fund v. L. A Kennedy, Inc., No. AV.A 93-1558, 1996 W. 220975

(E.D. Pa. May 2, 1996) (finding enployer liable for contributions
where witings included signed, expired CBA). Absent a prior or
expired CBA, courts have applied the “course of conduct” theory
where there existed other specific prom ses, assents, agreenents,
menor anduns or agreenent or simlar formal witings referencing

the CBA or benefit agreenents. See, e.qg., Central States,

Sout heast, and Sout hwest Areas Pension Fund v. Behnke, Inc., 883

F.2d 454 (6th Gr. 1989) (finding enployer liable for

contributions where enpl oyer had signed certification of CBA).



In our case, no prior valid CBA or other signed agreenent,
| etter, prom se, or assent exists.

Def endant’ s check and contributions do create a course of
conduct suggesting intent to conply with the terns of the CBA,
but the only “witings” referencing the CBA are the remttance
reports initially signed by Eileen N castro, whom Bentz cl ains
had no authority. See Bentz Decl. 5. The remttance reports do
reference the terns of the CBA as to the Funds, but (assum ng
Eil een Nicastro had no actual or apparent authority to sign the
reports for A & B) they are not signed by an officer of the
Def endant. Also, unlike the witings in the cited cases, the
remttance reports do not specifically assent to, agree with, or
prom se to uphold the CBA

Plaintiff points us to Trustees of Flint Mch. Laborers’

Pension v. In-Puls Constr. Co., 835 F.Supp. 972 (E.D. M ch.

1993), in which the court applied the “course of conduct” theory
and found an enployer liable for contributions where no prior CBA
or other signed agreenents, assents, or prom ses existed. The
witings in In-Puls consisted of payroll reports signed by the
enpl oyer’s president, remttance reports signed by an authorized
agent, and a CBA on which the enployer had witten the conpany
nanme but had not signed. See id. at 973. Unlike our case, in
which the only witings are the check and the remttance reports,
the remttance reports in In-Puls contained the follow ng
statenent: “By filing this formthe undersigned agrees to the

terns of paynent as set forth in the current Collective
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Bar gai ni ng Agreenent and Trust Agreenent...” 1d. Also, the
payroll reports in In-Puls “plainly refer[red] to contributions
to the fringe benefit fund.” 1d. |In our case, no such specific
| anguage exists on the remttance reports, and Plaintiffs have
not identified payroll reports referencing the CBA. Finally,
assum ng Eileen Nicastro |l acked authority to act on behalf on

A & B, the witings were not signed by an authorized agent or
officer. Thus, we do not agree with Plaintiffs that Defendant’s
course of conduct and signed witings establish liability for

contributions to the Funds.

B. Eileen Nicastro’'s Authority and the Validity of the CBA

Plaintiffs argue that the CBA between the Uni on and Def endant
is valid and enforceable as a result of Eileen N castro s actual
or apparent authority. Moreover, an agent’s authority can be

ratified by the acts of her principal. See |IRS v. Gaster, 42

F.3d 787, 793 (3d Cir. 1994). See also Restatenent (Second) of
Agency 8 100 cnt. a (1958) (“The affirmance of the act of an
unaut hori zed person by the purported principal...has the sane
effect as if such person had been originally authorized.”) Though
we find sunmary judgnent inappropriate under an actual authority
theory, we find that Ms. Nicastro did have apparent authority and
t hat Defendant ratified Ms. Nicastro’s actions such that

Def endant becane bound by the terns of the CBA



Under Pennsylvania |law, “an agent can bind his principal if

t he agent has actual or apparent authority.” Richardson v. John

F. Kennedy Menmi|l Hosp., 838 F. Supp. 979, 985 (E.D. Pa. 1993)
(citing Volunteer Fire Co. v. Hilltop QI Co., 602 A 2d 1348

1351-52 (Pa. Super. 1992)). Actual authority is “the authority
expressly granted to an agent by his principal.” 1d. In this
case, Ms. Nicastro signed the CBA on behalf of A & B Metal on
June 17, 1991 and al so signed a check fromA & B for $1,000 to be
deposited in the Funds’ escrow account. Plaintiffs claimthat at
the time of the signing, Gary Bentz requested that Ms. N castro
sign the CBA. Pl.’s Reply to Def.’s Meno in Qpp’'n to Partia
Sutmm J. at 4 (“Pl.,’ s Reply”); Nicastro Decl. 12; MBride Dep.
at 10. However, Defendant clains that Eileen N castro was never
aut horized to sign the CBA on behalf of A & B, and Gary Bentz
specifically denies ever having authorized Ms. Nicastro to do so.
Def.’s Meno in Qop’n to Partial Summ J. at 2 (Def.s Menp); Bentz
Decl. 5. There are, therefore, disputed factual issues
precluding partial sunmary judgnent on these grounds.

Plaintiffs argue in the alternative that the CBAis valid and
enforceabl e under the doctrine of apparent authority. “Apparent

authority exists where the principal, by words or conduct, |eads

people wth whomthe all eged agent deals to believe that the
princi pal has granted the agent the authority he purports to

exercise.” 1d. (enphasis added) This court in Constitution Bank

v. D Marco, 836 F. Supp. 304, 307 (E.D. Pa. 1993), aff’'d nem, 27

F.3d 556 (3d Cir. 1994), discussing apparent authority, noted
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that “the intent to be bound to a third party flows fromthe
principal’s conduct and not fromthat of the agent.” See also

AT&T Co. v. Wnback and Conserve Program Ilnc., 42 F.3d 1421

1439-40 (3d Cir. 1994) (noting that doctrine of apparent
authority is applicable to both agents and non-agents who are
reasonably believed by third parties to have agency rel ationship
with principal). Furthernore, “w thout actual know edge of the
agent’s authority to bind the principal, the third party nust
exerci se only reasonable diligence to ascertain the agent’s

authority.” Id. (citing Bolus v. United Penn Bank, 525 A 2d

1215, 1222 (Pa. Super. 1987)).

Here, Plaintiffs claimthat Ms. N castro acted with apparent
authority where, in the presence of Gary Bentz, she (1) signed
t he CBA under the signatory heading “contractor” which listed the
contractor as “A & B Metal and Roofing” and (2) signed the A & B
check for $1,000. Pl.’s Reply at 7; Nicastro Decl. 9Y4; MBride
Dep. at 9. Plaintiffs allege that the Union therefore believed
that Bentz, then vice-president, secretary, and treasurer of
A & B, approved of Ms. Nicastro's signing. While Bentz denies
that he ever authorized Ms. N castro to sign on behalf of A& B
Bentz does not deny attendi ng the signing, and Defendant provides
no evidence that Bentz was not present at the signing. |In fact,
Def endant does not address this aspect of Plaintiffs claim
Def endant’s only contention regarding Ms. N castro’ s apparent
authority is that she could not have acted under apparent

authority since the CBA did not indicate that she signed as an
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officer of the Defendant. Def’'s Menp at 2. Defendant cites no
deci sion of any court which defines apparent authority in this
way. Further, this contention conflicts with the Pennsyl vani a
and Third GCrcuit cases cited above that clearly define apparent
authority as based upon the words, conduct or representations of
t he principal .

Even if Bentz were not at the signing (an issue not disputed
by the Defendant), Defendant’s actions after Ms. Ni castro signed
the CBA ratified her authority such that Defendant becane bound
to the agreenent. “Consent sufficient to establish an agency
relationship exists not only where there is prior authorization,
but also where a principal ratifies acts done on her behalf after
the fact.” Gaster, 42 F.3d at 793. Furthernore, the concept of
ratification in agency |aw binds a principal to an unauthorized
agent’s acts if the principal knows of the acts but fails to take

affirmative steps to disavow them See United States v. One 1973

Rolls Royce, 43 F.3d 794, 818 n.26 (3d Cr. 1994).

A & B not only failed to repudiate Ms. N castro’ s signing of
the CBA, but also took affirmative steps which ratified her
signing the CBA. A & B failed to cancel the check for $1,000
signed by Ms. N castro and nmade out to the Funds’ escrow account,
and A & B nmade contributions to the Funds according to the
specific provisions of the CBA totaling well over $1, 000.
Additionally, A & B submtted reports to the Funds according to

the provisions of the CBA. These reports were signed “Eil een
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Ni castro, Pres.” for the four nonths followi ng the signing of the
CBA and “Eileen Nicastro” for forty-three nore nonths.

In SEI Corp. v. Norton & Co., 631 F. Supp. 497 (E. D. Pa.

1986), the court found that a simlar failure to repudi ate an
unaut hori zed action anmounted to ratification of the action. In
SEI Corp., the defendant’s authorized attorney discovered, well
before trial, that an unauthorized attorney had accepted service
of the conplaint and filed an answer for the defendant. 1d. at
501-02. When the defendant’s authorized attorney waited until
three days into the trial to repudiate the unauthorized
attorney’s representations, the court found that his failure to
notify the court and the plaintiff of the unauthorized attorney’s
representations anmounted to ratification of the representations.
Id. at 502-083.

In the present case, Defendant did nothing to repudiate Ms.
Ni castro’s signing the CBA. Defendant allowed the $1, 000 check
to clear, nmade contributions to the fund according to the CBA,
and submtted remttance reports according to the CBA. In fact,
Defendant’s first act in repudiating the validity of the 1991 CBA
did not come until March 1996 when Bentz wote, not to the Union,
but to the Funds. Even this letter, though, did not repudi ate
the validity of the CBA or Ms. Nicastro’ s authority, but rather
stated A & B intention not to be “union” anynore. Pl.’s Mno

Ex. 3. Indeed, this letter explicitly referred to Ms. N castro
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as the fornmer president of A & B, further ratifying her signing
t he CBA by suggesting that she was president at one tine. ?
The Union and the Funds, therefore, reasonably believed that

the CBA signed by Ms. Nicastro was a valid and enforceabl e
agreenent, while A & B s failure to repudiate Ms. Nicastro's
signing the CBA and A & B's actions in accordance with the terns
of the CBAratified Ms. Nicastro’s authority. No reasonable
finder of fact could find otherwise. Thus, having failed to neet

its burden of establishing that a material issue of fact exists,

see Celotex, 477 U.S. at 323, Defendant’s opposition to partial

summary judgnment on the basis of Ms. Nicastro s apparent or

ratified authority fails.

C. Defendant’s Term nation of the CBA

Def endant contends that even if the CBAis valid and
enforceable, it was termnated by Bentz’'s failure to sign the
renewal assent in 1994, or, in the alternative, by Bentz’'s March
1996 letter to the Funds. W find Defendant’s argunent to be
wi thout nerit for two reasons. First, Bentz's actions did not

constitute term nation of the CBA according to its explicit

However, Bentz clains in his deposition that he only
wrote that Eileen Nicastro stepped down from bei ng president
because of what the Funds’ nmanager told him repudiating the
suggestion that Ms. Nicastro was ever president. Bentz Dep. at
103. Bentz’'s deposition, though, also contains statenents
suggesting that Ms. Nicastro was the president. See Bentz Dep
at 102. Nonetheless, Bentz’'s letter suggesting that Ms. N castro
had st epped down from being president acts to ratify her
authority regardl ess of whether she was ever president.
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terms. Second, the Third G rcuit only recognizes three distinct
defenses to actions by benefit funds for enployer contributions,

and contract termnation is not anong them See Agathon v.

Starlite Motel, 977 F.2 1500, 1505 (3d Cir. 1992).

1. Defendant's Attenpted Ternmi nation of the CBA

Def endant failed to term nate the CBA. The CBA contai ned an
“Evergreen Cl ause” which stated that renewal was automatic
barring “witten notice duly given to the other party...” CBA at
44. Defendant cites no case |law to suggest that Bentz's failure
to sign the renewal assent formconstitutes proper termnation
nmerely because Bentz intended so. Furthernore, Bentz sent the
March 1994 letter to the Funds, not the Union, even though the
CBA required witten notice to the other “party.” The Funds were

not a party to the CBA. See generally Lewis v. Benedict Coal

Corp., 361 U S. 459 (1960) (holding that absent specific | anguage
to the contrary, benefit funds are separate from union
signatories to CBA's and that enployers’ obligations to funds are
separate fromobligations to unions under CBA' s).

Courts consistently conclude that contracts with “Evergreen
Cl auses” requiring witten notice are not term nated absent

conpliance with the ternms of the contract. See, e.qg., Local 257,

Int’| Bhd. of Elec. Workers v. Ginmm, 786 F.2d 342, 345-46 (8th

Cir. 1986) (holding that nonconpliance with terns of agreenent

did not termnate agreenent, failure to conply with date
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requirenent in termnation procedure rendered term nation
ineffective, and letter between non-party and party could not

term nate agreenent); Central States, Southeast, and Sout hwest

Areas Pension Fund v. CGerber Truck Service, Inc., 854 F.2d 1074,

1079-80 (7th Cir. 1988) (holding that oral term nation was
invalid where CBA called for witten term nation and t hat

term nation was effected only when witten notice was given to
the funds and the union according to the specific date

requirenents of the CBA); In re Baldanza Bakery, Inc., 149 B.R

370, 371 (Bankr. D. N. J. 1992) (stating that CBA which included
“Evergreen Clause” and required witten notice to termnate did
not term nate absent such witten notice). Having failed to
conply with the explicit requirenents

set forth in the CBA, Defendant’s efforts to term nate the

agreenment were ineffective.

2. Alleqging Contract Term nati on as a Def ense

The Funds in this case are third-party beneficiaries to the
CBA between the Union and A & B, and Section 515 of ERI SA, 29
U S C 8 1145 (1988), limts the defenses available to a
def endant enpl oyer against third-party beneficiary benefit funds

seeking contributions. See Agathos, 977 F.2d at 1505. The Third

Circuit recognizes only three defenses that an enpl oyer may

assert agai nst enpl oyee benefit funds seeking contributions: (1)
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The fund contributions thenselves are illegal; (2) The collective

bargai ning agreenent is void ab initio; (3) The enpl oyees have

decertified the union as its bargaining representative. See id.?
Here, Defendant does not mamintain that the contributions are

illegal or that its enpl oyees have decertified the union.

Def endant instead based its defense upon an all eged contract

term nation. The defense of term nation, though, is one of

voidability of the contract, not that the contract is void ab

initio. See id. Although Defendant does not address this issue

of limted defenses, it is instructive to examne the differences
between a contract’s being void ab initio, “such as where there
is fraud in the execution of the agreenent” and a contract’s
bei ng voidable, “as in the case of fraudul ent inducenent.” 1d.
Wiile the fornmer is a valid defense in a case such as this, the
|atter is not. See id. Fraud in the execution arises when a
party enters an agreenment “with neither know edge nor reasonable
opportunity to obtain know edge of its character or its essentia

terms.” Connors v. Fawn Mning Corp., 30 F.3d 483, 490 (3d Gr.

1994). In our case no such situation exists; in fact,

®Section 515 is designed to effectuate enployer
contributions to nulti-enployer benefit funds. See Agathos, 977
F.2d at 1505. Wen Congress enacted Section 515 in 1980, it
intended to reduce the cost to funds of enpl oyer delinquency by
allowing funds to avoid the difficult and costly | egal recourse
t hen necessary to recover contributions. See id.; 126 Cong. Rec.
23039 (1980) (remarks of Rep. Thonpson). Pursuant to these
goals, “[c]ourts of appeals have interpreted 8 515 as precl uding
enpl oyers fromraising a variety of contract defense as a neans
of avoiding the obligation to contribute to enpl oyee benefit
pl ans.” Agathos, 977 F.2d at 1505.
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Defendant’s claimhere is that it term nated any valid agreenent
that may have existed. Cearly, Defendant is not claimng a
defense of fraud in the execution of the contract where it clains
that it termnated the CBA. Third Circuit |aw prevents Defendant
fromclaimng termnation of the contract in the alternative to
its failed claimthat Eileen N castro | acked authority to sign

t he CBA. See also Carpenters Health & Welfare Trust v. Bla-Del co

Constr., Inc., 8 F.3d 1365, 1369 (9th Cr. 1993) (holding that

contract termnation is defense that contract is voidable, not
void, and that such defense is not avail abl e against third-party
beneficiary benefit fund under § 515 of ERI SA). Defendant,
therefore, may not allege termnation of the CBA as a defense in

this action.

CONCLUSI ON

For the foregoing reasons, the Court grants Plaintiffs’
Motion for Partial Summary Judgnent as to the issue of

Defendant’s liability for benefit fund contributions.
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N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RESI DENTI AL REROOFERS LOCAL : ClVIL ACTI ON
30-B HEALTH AND WELFARE FUND
OF PH LADELPH A AND VICINITY

et al.
VS.
A & B METAL AND ROOFI NG | NC. NO. 96- CV- 5063
ORDER
AND NOW this day of , 1997,

upon consideration of Plaintiffs’ Mtion for Partial Sumrary
Judgnent and the Defendant’s response thereto, it is hereby

ORDERED that the Plaintiffs’ Mtion is GRANTED.

BY THE COURT:

J. CURTIS JOYNER, J.
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