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DI CK ENTERPRI SES, | NC.

et. al.

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. August , 1997
| NTRODUCTI ON

This diversity action concerns the construction of the
Exhi bit Hall building of the Pennsylvania Convention Center
("PCC") in Philadel phia, Pennsylvania. D ck Enterprises, Inc.
("Dick"™ or "Dick Enterprises") served as the general contractor
and entered into a contract wwth the owner of the PCC, the
Pennsyl vani a Convention Center Authority ("PCCA"). ! Plaintiff
Allied Fire and Safety Equi pnent Conpany ("Allied") was the
subcontractor for installation of the fire protection systens in
the Exhibit Hall. Plaintiff brought this conplaint against Dick
Enterprises and its sureties, Anerican Casualty Conpany ("ACC")

of Readi ng, Pennsylvania, and Continental Casualty Conpany

1. The PCCA eventually assigned its rights under the contract
to the City of Philadelphia and as a result the Cty of
Phi | adel phi a becane the owner of the project.



("CCC"), asserting clains for breach of contract, quasi-contract
recovery, negligence and |oss of bonding capacity. 2

Dick Enterprises then filed a Third-Party Conpl ai nt
agai nst the PCCA, and the PCCAin turn filed a Fourth-Party
Conpl ai nt agai nst several design professionals who were hired for
the project.?

After the parties conducted di scovery, Dick Enterprises
filed a summary judgnment notion to dismss the conplaint filed
against it by Alied. Defendant PCCA also filed a sunmary
j udgnent notion to dismss the Third-Party Conplaint filed
against it by Dick Enterprises. This nmenorandum resol ves both

nmoti ons.

BACKGROUND

In Cctober 1990, the PCCA instituted a conpetitive
bi ddi ng process in order to award the General Construction
Contract ("the Prine Contract") for the construction of the
Exhibit Hall Building of the PCC. Utinmately, Defendant D ck
Enterprises was awarded the Prinme Contract, a volum nous docunent

whi ch includes specifications for the work of the various

2. Alied asserted other clainms but these are the only counts
that remain at this tine.

3. These fourth-party defendants are Thonpson, Ventulett,

St ai nback and Associates, Inc.; Vitetta Goup Inc.; Pennell &
Wl tberger, Inc. t/a/d/b/a PW Engineering; and Phil adel phia
Desi gn Col | aborati ve.



subcontractors as well as Articles containing General and
Suppl enentary Condi ti ons.

Dick Enterprises then engaged Allied as the
subcontractor responsible for the sprinkler and fire safety
systens, and they executed a subcontract (the "Subcontract")
around April 4, 1991. The Subcontract in turn contained Articles
and al so incorporated certain sections of the Prine Contract,
al though, Allied did not execute a contract with the PCCA. Allied
did, however, execute a performance bond wth Fireman's Fund
| nsurance Conpany ("Fireman's Fund"), and Fireman's Fund becane
Allied s surety for the project.

On April 1, 1991 Dick retained a firmto serve as
schedul ing consultant. Dick then gave the schedule to Allied and
t he ot her subcontractors, and after several drafts and input from
the various subcontractors, the initial schedul e was issued by
Di ck on August 28, 1991. Wrk conmenced on the project sonetine
t hereafter.

At sone point problens began to devel op on the
construction site and the project fell behind schedule. These
probl ens apparently escal ated, and in January 1993 D ck decl ared
Allied to be in default and subsequently engaged anot her
subcontractor to conplete the job. Allied then decl ared
bankruptcy in June 1993 and remai ned in bankruptcy until April
1994.



After the bankruptcy proceedi ngs ended, Allied filed
this action against D ck, and Dick then asserted clains for

i ndemmi fi cati on agai nst the PCCA

DI SCUSSI ON

| . Sunmmary Judgnent St andard

This Court is authorized to grant summary judgnment "if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw "
Fed. R Cv. P. 56(c). Thus, the Court's task is not to resolve
di sputed issues of fact, but to determ ne whether there exist any

material factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 247-48 (1986). The summary judgnent standard
requires the noving party to show that it is so one-sided that it
should prevail as a matter of |aw Id. at 252. Neverthel ess the
non-novi ng party nust raise nore than a scintilla of evidence in

order to overcone a summary judgnent notion. WIIlians v. Borough

of West Chester, 891 F.2d 458, 460 (3d Cr. 1989). Further, the

non-novi ng party cannot survive a sunmary judgnment notion by

relying on unsupported assertions. |d.

1. Dick Enterprises's Mtion for Summary Judgnent

A. Count | - Breach of Contract




Dick Enterprises argues that summary judgnent shoul d be
granted in its favor on Allied s breach of contract clains
because (a) Allied |l acks standing to assert these clains because
they were assigned to a third party, (b) Allied' s clains are
barred because Allied failed to conply with the Prinme Contract's
notice provisions, (c) Allied s clains are arbitrable and
therefore non-justiciable in this forum and (d) Allied s claim
for sleeve-installation costs are barred because the contracts
clearly require Allied to install sleeves.

Allied in turn argues that (a) it has standing to

l[itigate these clains because it, inter alia, did not assign its

rights under the contracts, and, in any event, it received
ratification of this lawsuit fromFireman's Fund, its purported
assignee, (b) Dick Enterprises breached the contracts by causing
delays and failing to schedule the work in an orderly fashion,
(c) Dick Enterprises waived its right to insist that Allied
adhere to the Prinme Contract's notice provisions when it breached
t he Subcontract, (d) D ck Enterprises delayed the arbitration
proceedi ng even when Allied was willing to arbitrate, and Dick
therefore waived its right to arbitration, (e) A lied was not
responsible to install the sleeves, and D ck Enterprises
insistence that it do so was a breach of contract, and (f) D ck
i nproperly wthheld funds fromAllied claimng that they were

| i qui dat ed danmages. Each of these argunents is addressed bel ow

1. Allied s Standing to Sue for Breach of Contract
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In sharp contrast to the vigor with which it argues for
summary judgnent on ot her grounds, Dick Enterprises devotes a
coupl e of pages to claimng that Allied does not have standing to
assert any clains against it in this action. D ck Enterprises
argues that Allied assigned its rights under the contracts to
Fireman's Fund in an indemification agreenent, and therefore
that Fireman's Fund is the only party entitled to sue under the
contract.

Al lied responds by first denying that it assigned its
clains to Fireman's Fund, and then by claimng that in any event,
Fed. R CGv. P. 17 (a) allows for ratification by the real party
ininterest. Allied then clains that Fireman's Fund ratified
Al lied s comencenent of this action in its settlenment with
Allied. See Pl's. Sur-reply Mem in Supp. of Mdt. in Opp. to
Def.'s Mot. for Summ Judg. Accordingly, D ck's argunent fails.
See Hancotte v. Sears, Roebuck & Co. 93 F.R D. 845 (E.D. Pa. 1982)

(ratification of lawsuit by party in interest permts suit to

continue).*

4, In so ruling, we do not necessarily decide whether Allied
assigned its clains to Fireman's Fund. |ndeed, the |anguage of
the indemi fication agreenent between Allied and Fireman's Fund
suggests ot herw se. Paragraph Four of this agreenent, inter alia,
requires the surety to conplete the contract in the event that

Al lied defaults. Paragraph 2 states, inter alia, that Allied wll
indemmify Firemen's Fund for its costs in conplying with the
bond. Paragraph 5, on which Dick Enterprises relies, states,
inter alia, that Allied "assign[s], transfer[s], pledge[s], and

convey[s] to the surety, ... as collateral security, to secure
the obligations hereunder ... all of their rights under the
contracts ... and all actions, causes of actions, clains and

demands [Allied] may have in anyway [sic] arising out of or
(continued...)



2. Change Order Requests (COR)°

a. Notice Provisions

4. (...continued)
relating to such Bond, or contract covered by [the bond]."
Apparently, Fireman's Fund insured Allied s performance on the
proj ect and was obligated to conplete the project if Alied
defaulted. But Fireman's Fund had the right to sue Allied for its
costs incurred thereto and al so had a security interest in
Allied s clains against Dick. Nothing in the contract suggests
that Fireman's Fund was Al lied' s assignee and woul d repl ace
Al'lied under its contract wth D ck, such that Fireman's Fund was
obligated to pursue Allied s clainms against D ck.

In any event, Allied obtained ratification fromFirenen's
Fund, presumably because it and Firenen's Fund settled the clains
between them and Firenen's Fund woul d no | onger need to assert
Al lied s pending clains against Dick pursuant to its security
interest. Because this ratification exists, D ck's argunent
fails.

5. A change order is a witten order to the general contractor
aut hori zing a change in the work to be perforned under the
contract or an adjustnent in the contract sumor contract tine. A
COR is a docunent requesting a change order and describing the
ci rcunstances requiring the change order, including the costs
associ ated with the change. A disputed change order results when
the parties do not agree that a change is being nade. A
uni | ateral change order is one in which the parties agree that a
change i s being made but do not agree on the cost and/or price
adjustments. See generally Article 1, Ceneral Conditions, Prine
Contract. Neverthel ess, we use the acronym COR to refer to al
types of change orders and change order requests.

Apparently, Allied nmade some CORs that were resol ved before
this lawsuit, specifically CORs 843, 911, 935. W will therefore
refrain fromdi scussing them

Finally, we nmust nmention that we are unable to determ ne
whet her individual CORs refer to sleeve clains, costs associ ated
with del ays, costs associated with scheduling, or any other
claim For exanple, we know that COR 356 apparently invol ves
sprinkler nodifications. W do not know whether the sprinkler
nodi fication claimarises because Allied had to insert sleeves
that it felt it was not obligated to insert, or because M.
Northcott or Dick changed specifications or drawings with respect
to that sprinkler, or because of additional reasons. W are
therefore unable to designate by nunber which CORs are viable
after these sunmary judgnent notions. Al we can do is state
generally which of Allied' s clains or theories wll remain.

v



According to Dick Enterprises, Alied nade Change O der
Requests ("CORs") to its work but failed to conply with the
notice provisions related to the CORs. ® Specifically, Dick
Enterprises clains that Allied refused to supply additiona
docunentation when it was requested to do so in order that Dick
Ent erpri ses and PCCA could approve or reject Allied s CORs.

Al'lied responds by detailing all of its comunication
with Dick during the tinme that D ck was requesting additiona
docunentation. Allied clains that it did not receive access to
certain docunents Dick possessed and that Allied needed these
docunments in order to detail its costs and submt such details to
Dick. See Pl's. Mem in Qpp. to Def.'s Mdt. for Sunm Judg. at
28-36. Allied then nakes several |egal argunents for this court
to excuse its failure to conply with the notice provisions,

nanely, that (a) it was in bankruptcy from June 23, 1993 unti

6. Article 7 of the Subcontract provides that the determ nation
of any COR by the Owmer as provided in the Prime Contract between
t he Owmer and the General Contractor is binding on the
Subcontractor and the General Contractor. Furthernore, Article 22
of the Subcontract requires Allied to follow the procedures set
forth in the Prime Contract for clainms. Article 22 al so provides
that a failure to give notice in conformance with the Prine
Contract will bar the Subcontractor in the same manner as set
forth in the Prime Contract.

Article 53, Part A of the Prinme Contract provides that the
contractor has the duty to furnish such further information as
the PCCA may require to resolve change orders. Part B of this
Article provides that a final decision will be nade by the PCCA
after the last of the information which it requires is provided.
Further, the rendering of such a decision is a condition
precedent to either party exercising rights or renedi es under the
contract docunents in law or equity. Therefore, in failing to
supply the requested docunentation, Allied did not conply with
Article 53.



April 14, 1994, and therefore it was not required to submt
addi ti onal docunentation during that time, and D ck Enterprises
attenpts to void any CORs during that tine were in violation of

t he Bankruptcy Code's automatic stay, (b) there is a factual

di spute as to whether the notice provisions were nodified, (c)
Dick Enterprises and the PCCA wai ved the notice provisions, (d)
Dick Enterprises and the PCCA had actual notice of all events and
conditions that formthe basis of Allied s clains, (e) strict
conpliance by Allied woul d have been futile, and (f) neither D ck
Enterprises nor the PCCA suffered any prejudice since they had
witten notice of the del ay.

Wth regard to Allied s argunents about the automatic
stay, we note that section 362 of the Bankruptcy Code generally
acts to shield the debtor fromactions of its creditors and third
parties so that the bankruptcy estate is not inpaired while the
debt or seeks relief fromthe bankruptcy court. ’ Section 365 of
t he Bankruptcy Code allows the trustee of the bankrupt estate to

deci de whether it will accept or reject executory contracts. ® An

7. Section 362(a)(1) provides as follows:
"a petition filed under section 301, 302, or 303 of
this title ... operates as a stay, applicable to all entities, of

(a) the commencenent or continuation, including the
i ssuance or enploynent of process, of a judicial, adm nistrative,
or other action or proceeding against the debtor that was or
coul d have been commenced before the commencenent of the case
under this title, or to recover a claimagainst the debtor that
arose before the commencenent of the case under this title.
11 U.S.C. 8§ 362(a)(1l) (West 1993 & Supp. 1997).

8. Section 365(a) provides:
(continued...)



executory contract that is neither accepted or rejected is not
assuned to have been accepted, because acceptance requires court

approval. In Re University Medical Center, 973 F.2d 1065, 1077

(3d. Cr. 1992). In addition, during the period in which the
debt or has neither accepted nor rejected the contract, the terns
of the contract are tenporarily unenforceabl e agai nst the debtor.
Id. at 1075.

However, section 365(d)(2) provides that a creditor may
petition the court to conpel the trustee to either assune or
reject the contract within a specified tine.° Since Dick
Enterprises did not petition the court, and Allied did not
expressly accept or reject the contract, the contract passed

t hrough the bankruptcy, In re Polystat, Inc, 152 B.R 886

(E.D.Pa. 1993); In re Linda Day et. al., 208 B.R 358 (E.D. Pa.
1997), and Allied was not required to conply with the notice
provi sions during bankruptcy. Furthernore, Dick Enterprises's
decisions on Allied s change order requests were ineffective

during the automatic stay. See e.d. In re Beverage Enterprises

8. (...continued)

"the trustee, subject to the court's approval, may
assune or reject any executory contract or unexpired | ease of the
debtor. 11 U.S.C. § 365(a).

9. Section 365(d)(2) provides:

In a case under chapter 9, 11, 12 or 13 of this
title, the trustee may assune or reject an executory contract
of the debtor at any tinme before the confirmation of a plan but
the court, on request of any party to such contract or |ease, may
order the trustee to determne within a specified period of tine
whet her to assune or reject such contract or lease. 11 U S.C. 8§
365(d) (2).

10



Inc., NO 97-13534DAS, 1997 W. 177352, at *2 (E.D.Pa. April 7,
1997) (inplying that even non-debtors actions vis-a-vis debtor
could violate automatic stay since court held that when non-
debt or violated notice provisions of contract with debtor and
such violations occurred pre-petition, court had to |ift stay to
permt non-debtor to conply with notice provision).

Furthernore, we note that contrary to Dick's assertion,
it is unclear that Fireman's Fund was responsi ble for pursuing
Allied s CORs and attenpts to receive additional funds from Di ck,
and therefore the failure of Fireman's Fund to conply with the
notice provisions when Allied was in bankruptcy is irrelevant.
Mor eover, the notice provisions were not incorporated in the
i ndemmi ty agreenent or performance bond between Allied and
Fireman's Fund, and the parties have not pointed us to any
| anguage in either the Subcontract or the Prinme Contract that

requires Allied to ensure that its surety would pursue its clains

agai nst the contractor. See e.g. Van Cor, Inc., v. Anerican

Casualty Co., 208 A 2d 267 (Pa. 1965); Lite-air Products, Inc. v.

Fidelity & Deposit Co. of Maryland et. al., 437 F. Supp. 801

(E.D.Pa. 1977) (holding that surety's obligations depend on bond
| anguage). Additionally, it is unclear that Fireman's Fund coul d
assert clains on behalf of Allied without violating the
bankruptcy principles delineated above.

Nevert hel ess, we note there is at | east one COR for
whi ch Di ck requested docunentation and for which Allied allegedly

did not conmply, even though Dick's request was nade after Allied

11



came out of bankruptcy. COR 717 was filed before Allied went into
bankruptcy, but it was not until Allied cane out of bankruptcy
that Di ck requested docunentation. Allied therefore cannot use
its bankruptcy as a defense. Thus, we w || determ ne whet her
Al lied was responsi ble for adhering to the notice provisions
post - bankr upt cy.

Initially, we note that Allied fails to address the
argunment that even if Dick Enterprises had actual notice that
Al lied was pursuing clains against it, the purpose of the
provision was to ensure that D ck Enterprises and the PCCA had
all the relevant information to assess Allied s entitlenent to
addi tional funds. Moreover, the fact that Dick Enterprises and
the PCCA may eventually have rejected Allied s clains does not
explain Allied s failure to follow contractual provisions. In
fact, the main case that Allied cites for the proposition that
prej udi ce nust be shown before notice provisions wll be enforced

is inapplicable. In Brakeman v. Potomac Ins. Co., 371 A 2d 193

(Pa. Super. 1977), the court held that the insured could sue his
aut onobi |l e i nsurance conpany even after failing to give notice
within the time period required under the insurance contract

unl ess the insurance conpany could show prejudice, but the court
noted that this insurance contract was "not a negoti ated
agreenment."” 1d. at 196. Mre inportantly, the court noted that
its prior cases dealing with insurance contracts had applied a
"strict contractual approach"” because "courts shoul d not presune

tointerfere with the freedomof private contracts." 1d.

12



In addition, at |east one court has strictly construed
contractual provisions governing clains disputes, even though
there was evidence that the defendant was aware of the dispute.

In Envirex, Inc. v. Ecological Recovery Associates, Inc., 454

F. Supp. 1329, 1338 (M D.Pa. 1978), the parties had a contract

whi ch required Envirex to supply and service equi pnent. The court
held that a provision in the contract requiring witten approval
for repairs could be strictly enforced. In discussing the

provi sion which required ERA, the buyer, to provide notice to
Envirex before Envirex would be required to performrepairs, the
court stated:

[ E] ven assum ng that it was aware of the
repairs, however, it was perfectly reasonable
for Envirex to remain silent under the

ci rcunmst ances. ERA had an obligati on under
the contract to file a satisfactory proof of
claimw th Envirex and was aware of the fact
that Envirex was not liable for any repairs
unl ess they were authorized in witing.
Envirex was under no duty to warn ERA that it
woul d enforce the contractual provisions if
ERA failed to make satisfactory proof of the
claimor obtain witten authorization for
repairs in witing fromEnvirex before
undertaking repairs and its reliance on [the
contracts' provisions] does not anount to
fraud.

ld. at 1338.1%°

10. The court also noted that the repairs were done for ERA s
benefit, and not Envirex's, and the court pointed out that this
made the case distinguishable froma situation in which the party
seeking to rely on the notice provisions received the benefit of
the repairs, yet now wanted to bar recovery by relying on the
provi sions. Since the benefit of the extra work went to Dick and
Dick is the party relying on the notice provisions to bar
recovery, it seens at first glance that Envirex points the other
(continued...)
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Accordingly, we are unpersuaded by Allied s attenpt to
convince us to ignore the notice provisions. However, as we noted
above, there is a factual dispute as to whether Allied failed to
conply with the notice provisions, because Allied was not
receiving the docunents it requested fromDick; this dispute nust
be resolved at trial. Nonetheless, we are able to state that if
t he evi dence does not show that Dick in any way inpeded Allied s
ability to conply with the provisions, any CORs on which D ck
requested additional docunentation after Allied s bankruptcy are
waived as a result of Allied s failure to follow the notice

provisions. '

10. (...continued)

way, that is, towards rejecting Dick's argunent. Neverthel ess,
Envirex is still instructive, because in Envirex the court did
not allow Envirex's silence to bar it fromraising the notice
provisions as a defense. In our case, Dick was not silent;
instead, Dick insisted that Allied submt additional
docunentation in order to conply with the notice provisions.
Therefore, if Allied failed to do so, and D ck was not
responsible for Allied s failure in that regard, Allied will be
barred from pursuing these clains.

11. Allied also msconstrues several cases in its argunents to
persuade this court to ignore the notice provisions. First,
Allied cites Penn-Jersey Contractors, Inc. v. Commonweal th of
Pennsyl vani a, 315 A . 2d 920 (Pa. Commw. C. 1973), for the
proposition that Pennsylvania courts have abrogated notice
provisions that require detailed statenments of the claimwithin a
specified tine. Allied msreads this case. The court in Penn-
Jersey nerely stated that the contractor in that case coul d not
have conplied with the notice provisions by providing a detail ed
statenment. The court explicitly stated that it nmade such a
determ nation based on the record. Id. at 923. Allied has cl ai ned
that it could not have conplied with the notice provisions
because of Dick's interference and we will allow Allied to prove
that at trial, but we do not have sufficient evidence in the
record before us to rule definitively that Allied could not have
conplied with the notice provisions.

(continued...)
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b. Arbitration Provisions?'?

Dick Enterprises argues that Allied was obligated to
submt its clains to arbitration. Allied responds by arguing that
Dick Enterprises waived its right to arbitration by raising this
argunent after discovery had taken place and after Allied
repeatedly requested Dick Enterprises to informit of the steps
to be taken with regard to initiating an arbitration.

W agree with Allied and find Goral v. Fox Ridge, Inc.,

683 A 2d 931 (Pa. Super. 1996), instructive. In Goral, the

def endants asserted as a defense to the plaintiff's clains that

11. (...continued)

Second, Allied cites Exton Drive-In, Inc. v. Hone
| ndemnity, 261 A . 2d 319 (Pa. 1969), but fails to nention that the
court in Exton noted that the owner could not enforce the notice
provi si ons because the provisions required an architect's order
and the owner had failed to hire an architect. 1d. at 325.

Third, Allied cites E.C. Ernst, Inc. v. Koppers Co., Inc.
626 F.2d 324 (3d. Cir. 1980), but in this case the court held
that the | arge nunber of revisions to the drawi ngs and the pace
at which the plaintiff had to performdid not afford it tine to
conpute costs and submt themto defendant. Furthernore, the
plaintiff had brought the problemof conplying with the clains
procedure to defendant's attention while the construction on the
proj ect was ongoi ng and had witten defendant, claimng that if
def endant did not respond, plaintiff would assune that defendant
agreed to waive the provision. Defendant then failed to respond
to the letter. 1d. at 329.

Finally, Allied cites Universal Builders, Inc. v. Mpon
Motor lLodge, Inc., 244 A 2d 10 (Pa. 1968). In Universal the
court noted that defendant's agent had orally prom sed to pay for
the extra work, and therefore the witten clains were
unnecessary. ld. at 15. Such is not the case here.

12. Article 54E of the Prime Contract provides for arbitration
of change order disputes if the claimis under $250,000. This
Article also prohibits conbining disputes in order to establish a
nonet ary cl ai m hi gher than the $250,000 limt. In addition,
Article 7 of the Subcontract expressly incorporates Article 54 of
the Prinme Contract.

15



the contract contained an arbitration clause. Defendants raised
this issue in their answer, a relatively early stage in the
litigation. Defendants al so asserted other defenses to the
conpl aint but failed to suggest that these additional defenses
shoul d be submtted for arbitration. Defendants then received
di scovery requests fromplaintiff, and defendants objected to
t hese requests, again claimng that the di spute should be
submtted for arbitration. Considering all of this, the Goral
court nevertheless noted that it took nineteen nonths before the
def endants sought to conpel arbitration and that such a del ay
made it unjust to require that the case be submtted to
arbitration

Dick initially raised the arbitration issue inits
nmotion to dismss, and we refused to stay the case pending an
arbitration. Instead, we ordered the parties to pursue the
arbitration concurrently with the litigation of this case, and we
also invited themto resubmt the issue of which clainms should be
arbitrated since they had failed to brief this issue thoroughly.

See Allied Fire & Safety v. Dick Enterprises et.al., 886 F. Supp

491 (E.D.Pa. 1995). Dick Enterprises, like the Goral defendants,
did not seek to conpel arbitration, even after the parties
voluntarily allowed this action to be stayed for six nonths
pendi ng settl enent negotiations. Instead, Dick waited until this

case had been on our docket for approximtely four years, and

16



now, at the summary judgnent stage, seeks to raise this issue in
an attenpt to further prolong this action.

Most notably, Dick Enterprises does not even deny
Allied s claimthat it, Allied, sought Dick Enterprises's
assistance in submtting this matter to arbitration. Instead,
Di ck argues, rather disingeniously, that it was not required to
conpel Allied to fulfil its contractual obligation to arbitrate.
Accordingly, Dick's request to stay this action wll be denied,
and we need not determ ne which clains are enconpassed wthin the

arbitration clause, since we wll not stay this action pending

arbitration.

c. Sleeve dains

13. We concede that Dick Enterprises raised the issue of
arbitration even earlier than the defendants in Goral. Dick
raised the arbitration issue inits notion to dismss, and the
defendants in Goral did not raise the issue in their prelimnary
objections, (which is the state | aw equivalent, for our purposes,
to a notion to dismss); instead, the Goral defendants waited to
assert this claimin their answer. This is the only difference
between this case and Goral, though, and it is mnor.

14. Nei ther party has raised the issue of whether the Federal
Arbitration Act is applicable, and we do not have enough
information to determ ne whether it is. See e.qg. Merritt-Chapnman
& Scott Corp., 387 F.2d 768 (3d. Cr. 1967) (court will not
specul ate as to whether contract involved interstate conmerce
sufficient to bring it within the Act); Litton RCS, Inc. v.
Pennsyl vani a Tur npi ke Commi ssion, 376 F. Supp. 579 (E.D. Pa. 1974)
(determ ning whet her contract falls under Act depends, inter
alia, on whether parties contenplated substantial interstate
activity). Nevertheless, we find that even if the Act were
applicabl e, defendants waived their rights. Eagle Traffic Control

v. Janes Julian, 945 F. Supp. 834, 835 (E.D.Pa. 1996).
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Allied argues that it is not responsible for the costs
it incurred in installing the sleeves. ™ According to Allied, the
subcontract only requires it to supply the sleeves to Dick
Enterprises. Dick Enterprises was then required to install them
Neverthel ess, Allied clainms that it was forced to install the
sl eeves after the walls were built, thereby incurring additional
costs.

Not surprisingly, Dick Enterprises argues that the
subcontract requires Allied to install the sleeves, not nerely
supply them *® To support their contentions, both sides point to
various Specifications in the Prine Contract that were

i ncorporated by reference in the Subcontract. *’

15. A sleeve is a tube of netal or plastic that is placed
around a pipe where it penetrates a wall or a floor. Def.'s Mt.
for Sutmtm J. at 59. Sleeves can be installed in three main ways:
(a) by hanging the pipe and then putting the sl eeve around the
pi pe, and then building the wall around the pipe; (b) by

installing a sleeve in the wall as the wall is being built, so
that the pipe can be inserted at a later tine; or (c) by
installing the sleeve after the wall has been built. 1d. This

third nethod is the one that A lied used.

16. Throughout its nenoranda, Dick Enterprises argues that
there are nunerous problens with Allied s cal culation of damages,
especially with respect to the sleeve installation clains.
Neverthel ess, Dick Enterprises also notes that such clains are
not to be resolved in a sunmary judgnment notion and states that
it is not pursuing themat this tine. We therefore refrain from
addr essi ng damages i ssues in this nmenorandum

17. The specifications of the Prine Contract that were

i ncorporated into the Subcontract are the Pennsylvania Convention
Center Contract Docunents for Exhibition Building, Dvision 15
"Mechani cal Plunbing and Fire Protection,”™ and Division 16

"El ectrical, Ceneral |ssue," dated Cctober 4, 1990. Nevert hel ess,
our discussion in this section deals with the Mechani cal

Speci fications.
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After carefully review ng the Subcontract and
Specifications, we determne that Al lied was responsible for
supplying and installing the sleeves. Specification § 15091 Part
3.1 requires Allied to "furnish the sleeves to the Contractor for
CGeneral Construction .... " Part 3.2 of the sanme specification
requires Allied to "coordinate | ocation and installation with the
contractor for Ceneral Construction." Part 3.3. of this
specification then sets forth Allied' s duties "after the pipe has
been installed and insulated where required ...." Significantly,
Specifications 8 15500-1 and 8§ 15541-2 of Parts 3.1(A), which
Al'lied conveniently ignores, require the subcontractor to
"install all products,” and this section explicitly includes the
sl eeves from Specification 8 15091 anong the products to be
installed. Furthernore, Article 21 of the Subcontract provides
that Allied is to "provide all enbedded itens and coordi nation
for concrete work related to the scope of the work included
herein,"” Subcontract, Art. 1 § 21, suggesting that Allied was to
install sleeves and coordinate the concrete work, such as the
building of walls, wth its installation of the sleeves.

Most inportantly, Allied argues that if the project had
been conpleted in the correct order, it would not have had to
break through the walls to install the sleeves; instead, it could
have put the sleeves on the pipes and then have the walls built
around them and no one would have had to install the sleeves
through the walls. Pl."s Mem in Qop. to Dick Enterprises's
Summ Judg. Mot. at 71. Yet, if Allied had put the sleeves on the
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pi pe, Allied would have installed the sleeves, since, as Allied
adm ts, one nethod of sleeve-installation involves placing the
sl eeve on the pipe and then building the wall around it. See
Pl."s Mm in Qpp. to Def. Mt. for Summ Judg at 59. Thus,
Allied admts that if the project were perfornmed in the correct
order, Allied would have put the sleeves on the pipes and then
the walls woul d have been built around them and thus by
definition Allied would have installed the sleeves. 8

| ndeed, it appears that the crux of Allied s argunent
is not that it was not responsible for installing the sleeves,
but that it was only responsible for installing the sleeves
before the walls were built; if the walls were built first, then
Allied was not required to install the sleeves. Unfortunately,
Al lied has not pointed to any part of the contract docunents that
evi dence such a reading. Accordingly, we find that Allied was

required to install the sleeves.®

18. Inits brief, Allied actually states that no one woul d have
had to install the sleeves if it had been able to place the

sl eeves on the pipes prior to the building of the walls. Pl's

Mem in Cpp. to Def. Mot. for Summ Judg. at 71. Neverthel ess, as
ment i oned above, the explanation afforded to the court by the
parties, suggests that placing the sleeves around the pipes prior
to the construction of the wall is a nethod of sleeve-

instal |l ati on.

19. Allied also argues that Dick Enterprises and ot hers working

on the project installed sleeves, and therefore that Dick

Enterprises' conduct evidences a realization that it was

responsi ble for sleeve installation. Plaintiff then cites

speci fic pages of the transcript of M. Mhanmad and M. Newel .

See Mohammad Tr. at 166, Newell Tr. at 702. Neverthel ess, the

ci rcunstances surrounding Dick's decision to install that sleeve

are unclear. In any event, Dick's decision to install one sleeve
(continued...)
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d. Scheduling, Delay and Coordi nati on Probl ens

According to Allied, Dick Enterprises altered the
approved schedule's order without Allied s notification or
consent, and this nodification caused Allied to expend additi onal
funds in performng its duties because it was forced to perform
its tasks out of sequence and in sone cases to duplicate
previously perfornmed work. To illustrate its point, Allied clains
that it was forced to performsone of its tasks after walls were
erected. Presunmably, this required Allied to penetrate the walls
and then repair themafter it had conpleted its tasks. This
process caused Allied to incur nore expense than it would have if
it had been able to conplete its tasks before the walls were
built. Therefore, Alied concludes, it was denied reasonable
access to its work areas because of Dick's failure to schedul e
and coordi nate the work.

Dick argues that the affidavits of Allied s w tnesses
who attest to scheduling problens are contradicted by their
deposition testinony which indicates that these wi tnesses do not
have personal know edge of the facts to which they attest. This
evidence, Dick clains, is therefore inadm ssible hearsay. For
exanpl e, Dick Enterprises clains that M. Mhamed, Allied s

Chi ef of Engineering, is not qualified to state whether Dick

19. (...continued)

hardly constitutes convincing evidence that it was obligated to
install all sleeves, especially since Allied seens to be
suggesting that the total nunber of sleeves installed is rather
| ar ge.
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Enterprises foll owed the approved schedul e since M. Mhammad
admtted in his deposition that he never saw the schedul e and was
unfamliar with it.

Nevert hel ess, we find that M. Mhamuad' s affidavit
does not directly contradict his deposition statenent since the
affidavit merely states that Allied did not follow the schedul e;
it does not say that M. Mhamuad was aware of the schedul e's
details before hand. Presumably, M. Mhammad coul d have | ooked
at the schedule after his deposition and still state from
personal know edge that the schedule as reflected on paper does
not reflect what actually occurred on-site as the work
progressed. W will therefore proceed with analyzing Allied s
cl aims under the contracts.

Al'lied argues that Dick Enterprises was responsible
for scheduling and coordinating Allied s work pursuant to
Articles 13-A and 13-B of the General and Suppl enentary
Conditions of the Prime Contract. Allied also clains that Article
38 requires Dick Enterprises to prepare and nonitor a schedul e
for work on the project.

Dick Enterprises responds by pointing to Article One,
Paragraph 7 of the Subcontract which requires Allied to
coordinate its work with that of other subcontractors. In
addition, Article 28 of the Subcontract requires Allied to
provi de scheduling input so that Dick Enterprises may devel op a
schedul e in accordance with Article 33 of the Prinme Contract.

Furthernore, Article One, Paragraph 4 of the Subcontract requires
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Allied to conply with Dick's scheduling requirenents. In this
way, Allied and Dick both pick selectively fromthe above
mentioned provisions, in order to argue that the other party was
responsi bl e for coordination.

Unfortunately for Allied, since it clains that D ck
breached this alleged duty, it bears the burden of proving that
such a duty exists and that it is entitled to recovery. But
Al'lied has brought to our attention only one case in which the
failure to follow the sequence of the project was considered a
breach of contract, and this case is distinguishable.

In Bat Masonry Conpany, Inc. v. Pike-Paschen Joint

Venture 111, 842 F. Supp. 174 (D. M. 1993), the court noted that

an inmportant issue would be whether the schedul e was conpl et ed
before the subcontract was executed. Presunmably, the
subcontractor could not have been relying on the schedul e when it
bid on the project if the schedule was created after the
subcontract was executed. It was only after the court determ ned
t hat the subcontract was executed after the schedul es were set
that the court allowed a claimfor the delays. 1d. at 176-77.

In this case, Allied has not explained why the schedul e
is to be considered a part of its subcontract with D ck
Enterprises since it bid on the subcontract well before the
schedule was set. See Pl.'s Mdt. in Qpp. to Def.'s Summ Judg.
Mot. at 6-9, 16-20. Allied bid on the project before knowng in
what order the tasks would be done; all Alied could do was

assune that the project would be conducted in a particul ar order,
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per haps based on its past experience. Allied cannot explain why
Dick Enterprises's scheduling and coordination duties inply that
the schedul e nust reflect a particular order and, in particular,
the order that Allied proposes. Al Allied is left to argue,

W t hout nmuch support, is that Dick Enterprise's scheduling and
coordi nating duties under the contracts nean that the sequence
reflected in the initial schedule nust be foll owed. Yet, the
subcontract's provisions also require Allied to follow the order

as prescribed by Dick. See Lichter, 193 F. Supp. 216, 219 (WD. Pa.

1961) (holding that contract provision which required the
subcontractor to performtasks as directed by contractor
precl uded recovery for damages caused by contractor's failure to
foll ow schedul e, even though subcontractor presented evi dence,
and court found, that contractor required performance of work in
haphazard order in contravention of progress schedul es).
Accordingly, we find that Allied s clains for D ck Enterprises
alleged failure to schedul e and coordi nate the project nust fail.
Allied also clainms that Dick Enterprises is responsible
for delays caused by Allied s inability to obtain approval for
its shop drawi ngs. According to Allied, Julian Northcott of PW
Engi neering not only insisted on review ng and approvi ng shop
drawi ngs when PW was not required to do so under the contracts,
but al so unreasonably wi thheld PW's approval of these draw ngs.
This resulted in delays which cost Allied significant suns of

nmoney.
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Perhaps realizing that it is suing Dick Enterprises and
that M. Northcott is a PW representative, Allied then clains
that Dick Enterprises' decisionto tell Alied to conply with M.
Northcott's requests neans that Dick Enterprises acquiesced in
PW's decision to review the drawings. Allied then concludes that
Dick can be held liable for the costs Allied incurred because of
M. Northcott's request, since Dick in sone way ratified PW's
conduct. Notably, Allied does not point to any case authority or
contractual provision suggesting that Dick Enterprises can be
held Iiable for the acts of PW. In any event, we will analyze
t he contracts' provisions.

Article 2 of the subcontract provides that A lied may
be entitled to extra tinme to conplete its work if the delays are
caused by anot her subcontractor. Additionally, Article 1 of the
subcontract provides that the subcontractor can only | ook to D ck
for arenmedy if there is a dispute under the subcontract.

Accordingly, it would appear that Allied could only
have received extra tinme to conplete the work if PW caused
Allied s delays. W shall therefore consider Allied s argunent
that Di ck caused the delays when it sanctioned PW's conduct and
ordered Allied to conply with M. Northcott's requests.

Initially, we note that no provision of the subcontract
deals with Allied' s clains for delay if the delays were caused by
D ck. However, Article 30 of the Subcontract governs Allied s
obligations with respect to draw ngs. This article requires

Allied to submt drawngs to Dick in conformance with Article 31
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of the Prime Contract and 8§ 4.04 of the Supplenentary Conditions
inthe Prime Contract. In addition, Article 24(j) of the
Subcontract provides that Allied will furnish additional draw ngs
and docunents if required by the contractor. Therefore, Allied
was explicitly obligated to provide any draw ngs or additional
docunents that Dick may have required. Nevertheless, if Alied
can show that Dick affirmatively interfered with Allied s
performance of the contract, Al lied can recover for the damages

resulting fromDi ck's delay. See e.qg. Gasparini Excavating Co. V.

Pennsyl vani a Turnpi ke Conmm ssion, 187 A 2d 157 (Pa. 1963)

(hol ding that clause in contract precluding recovery for del ay
damages was i napplicable when Owmer told contractor to begin work
six nonths before site was ready because of work of another
contractor, and Omner knew site was unavailable); Gime v.

Mergentinme Corp., 595 A 2d 77, 82 (Pa. Super. 1991) (holding that

excul patory cl ause precluding recovery for delay cannot be used
as defense if there was affirmative interference or failure to
act in sone essential matter necessary for prosecution of work);

but c.f. Johnson v. Fenestra Inc., 305 F.2d 179 (3d. Gr. 1962)

(parties may validly provide that extension of tinme is the only
remedy for circunstances causing delay); Lichter, 193 F. Supp. at
219 (holding that parties can validly provide in contract that
general contractor is not |liable to subcontractor for damages

attributable to del ay).

e. Liqui dated Danmges
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Article 3 of the Subcontract allows Dick to declare

Allied in default if Allied, inter alia, fails to proceed with

diligence while perform ng under the subcontract. Under this
article, Dick can also arrange to have the job conpleted and then
charge Allied for the cost of conpletion, plus a 10% mar k- up.

Al lied now clains that the anount of damages that D ck
wi t hhel d was not |iquidated danages since anot her provision of
the subcontract deals with |iquidated danages. Allied points to
Article 32 of the Subcontract, which allows Dick to obtain
i quidated danages if Allied is late in conpleting the job, and
states that that provision is the only Iiquidated danmages
provision. Allied also clains that Dick did not ascertain its
damages with any certainty, and therefore both the anmount it
charged Allied as actual danmages, and the 10% markup, are based
on conjecture and nust be a penalty.

Wth regard to Allied' s claimthat Article 32 is not a
[ i qui dat ed danmages provision, Allied cites no authority for the
proposition that there can only be one |iquidated damages
provision in a contract. Wiile it is true that the | anguage in
Article 3 and in Article 32 should perhaps have both explicitly
referred to the provisions as |iquidated damages, we w |l not
hold that there can only be one |iquidated danmages provision in a

contract. See also Commonweal th of Pennsyl vania v. Misser

Forrests, Inc. et. al., 146 A 2d 714, 716 (Pa. 1958) (stating

that the nanme by which clause is called not determ native as to

whether it is a liquidated damages provision). Neverthel ess,
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whet her the |iqui dated danages provisions are actually penalties

is a "mxed factual and | egal question." Holt's G gar Co. v. 222

Li berty Assocs., 591 A 2d 743, 748 (Pa. Super. 1991). The court

must consider, inter alia, whether the stipulation was chosen

because of difficulties in proving the certainty of danages that
woul d be incurred and whet her the stipulated sumwas agreed to as
a good faith pre-estimate of actual damages. [d. Accordingly,

these issues will be addressed at trial.

B. Count Il - Quasi-Contract d ains

Dick Enterprises argues that there can be no recovery
under a quasi-contract theory since all of the clains arise under
the applicable contracts. According to Dick Enterprises, quasi-
contract recovery is only allowable when (a) the express contract
is rescinded, abandoned or replaced, or (b) the work perforned
was outside the scope of the contract. Dick Enterprises then
argues that there is no evidence that the contracts were
resci nded and that the work perforned was not outside the scope
of the contracts, and therefore the contracts' provisions would
govern Allied s clains for extra work.

In contrast, Allied argues that there should be
recovery based on a quasi-contract theory for several reasons.
First, Allied argues that it is entitled to recovery under a
guasi -contract theory because the work it perfornmed was beyond
the scope of the contract. Second, Allied clains that the extra

costs and charges are due to delays D ck Enterprises caused, and
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t he anmount of recovery in such a case is not delineated in the
contract. Third, Allied clains that the additional burdens it
experi enced because of Dick Enterprises's delays could not be
antici pated or contenpl ated when the Subcontract was nade, and
therefore the Subcontract is deened resci nded and repl aced by an
i nplied-in-fact contract.

Nevert hel ess, we have al ready determ ned, when
di scussing Allied s breach of contract clainms, that the work
perfornmed was not beyond the scope of the contract since Allied
was contractually responsible for installing the sleeves.
Therefore, Allied s work did not confer a benefit on D ck
Enterprises that was beyond the scope of the contract, and there
can be no unjust enrichnment claim Indeed, it is not that Alied
unjustly enriched Dick Enterprise; rather, it is that in
performng the work it was obligated to perform Allied incurred

significant costs, because, inter alia, D ck Enterprise allegedly

interfered with the schedule. Since this argunent has been
addressed in our breach of contract discussion, we need not
repeat it here.

We note, however, with respect to Allied s argunent
that an inplied-in fact contract was nade, that this type of
contract only results if the parties' conduct evidences an

agreenent. U.S. v. St. John's CGeneral Hospital, 875 F.2d 1064,

1074 n.8 (3d. Gr. 1989) (explaining that quasi-contract is based
on unjust enrichment while inplied contract presupposes an

i nplied agreenent between the parties). Nothing in this case
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suggests that Dick Enterprises agreed to reinburse Allied for the
extra expenses that Allied incurred; to the contrary, Allied s
claimis precisely the opposite - that Dick Enterprises forced it
to install sleeves and performwork that Allied felt it was not
obligated to performover Allied s objections. W therefore
cannot inply an agreenent between Allied and Dick Enterprises for
Dick Enterprises to pay Allied for this "extra work," when the
facts as presented by both parties show that there was an on-

goi ng di spute as to whether paynent was appropriate. Accordingly,
Allied s clains for recovery under an inplied-in-fact contract or

under a quasi-contract theory fail.?

20. Allied nmakes an additional claimwhich we find neritless.
Allied clains that it is pursuing a cardinal change theory.
According to the cardinal change theory, a contractor can nake a
cl ai m agai nst the governnment when the governnent effects a change
so drastic that the contract cannot be equitably adjusted. See
Weston v. Halliburton, No. Cv.A 91-1133, 1993 W 57182, at *2
(E.D.Pa. March 3, 1993). Notably, Allied cites a series of cases
whi ch involve the assertion of the cardinal change theory agai nst
t he federal governnent, not a state nmunicipality. Alied does not
explicitly address the issue of whether this theory applies to
the contracts at issue in this |lawsuit, but seens to assune that
it does. In any event, we determ ne that even if the cardinal
change theory can be applied here, Allied cannot assert it in
this action.

We have already held that Allied was responsible for sleeve-
installation and therefore that claimcannot be the basis of a
cardi nal change theory. Nevertheless, Allied also clains that
there were delays in obtaining approval for its drawi ngs and that
it had to resubmt its drawings many tines because approval was
unreasonably w thheld, and also that there were delays in the
schedule. Allied then points to the costs it incurred and then
erroneously clainms that this anmbunts to a cardinal change. See
Pl."s Sur-reply Mem in Supp. of Mdt. in Cpp. to Def.'s Summ
Judg. Mot. at 15. Yet, Allied never suggested that the draw ngs
that were eventually accepted were for a conpletely different set
of plans and specifications, and Allied nust show this in order
to pursue a cardinal change theory. See Winderlich Contracting

(continued...)
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C. Count IIl - Negliagence

Dick Enterprises argues that this count should be

di sm ssed because (a) all of Allied s clains are contractual and
there is no tort recovery for negligent breach of contract, and
(b) the economc loss rule bars Allied fromrecovering in tort
for |osses that are purely economc in nature. Allied argues that
Dick Enterprises affirmatively interfered with Allied' s ability
to performits duties under the contracts, and therefore, that it
is entitled to proceed with its tort causes of action. Allied

al so argues that the economc loss rule is inapplicable because

it does not apply to services contracts.

1. Neqgligent Breach of Contract

Initially, we note that there are two |ines of cases
t hat address whether a cause of action is primarily in tort or in
contract. The first Iine of cases uses a test that is commonly

referred to as the "gist of the action test," see Bash v. Bell,

601 A 2d 825 (Pa. Super. 1992), and it requires the court to

det erm ne whether the wong ascribed to defendant is essentially
atort wwth the existence of the contract being collateral, or
whet her the action is truly one that concerns the parties’

contractual rights.

20. (...continued)
Co. v. U S., 240 F.2d 201, 203 (10th Cr. 1957). Accordingly,
Allied s argunents in this regard are to no avail.
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In Bash, the plaintiffs sued a tel ephone conpany for
its failure to include the custoner's advertisenent in a
t el ephone directory, pursuant to their contract. The court found
that the "obligations of the parties ... [were] a matter of
private contract law," id. at 829, and therefore that there could
be no cause of action in negligence.

The second line of cases requires the court to
determ ne whether there was an inproper performance of a
contractual obligation (m sfeasance) which would be characterized
as a tort claim or whether there was a failure to perform
(nonf easance) which would be characterized as a contract claim

See Raab v. Keystone Ins. Co., 412 A 2d 638 (Pa. Super. 1979).

In Raab, the plaintiffs sued their insurance conpany after the
conpany first began paying benefits under their policy and then
suspended the paynents. Plaintiffs alleged that the conpany
failed to properly adm nister their insurance business and
thereby negligently failing to handle plaintiffs' claim The
court, noting that the plaintiffs' claimwas based on defendant's
failure to take certain actions in handling the claim held that
there could be no cause of action in negligence because the claim
was for nonfeasance. |d. at 639.

Nevert hel ess, the Suprene Court of Pennsylvani a has not
addressed this issue, and the Superior Court of Pennsylvania and
the federal courts in Pennsylvania have applied Raab and Bel |

w t hout a clear pattern.
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Sonme cases have strictly followed Raab. See e.g. Fink

v. Delaware Valley HMO, 612 A 2d 485 (Pa. Super. 1992) (clains

against HMO for failure to treat, obtain informed consent, or
supervi se doctors and nedical staff, and for permtting non-
nmedi cally |licensed enpl oyees to override doctors' opinions anount

to m sfeasance); G ode v. Miutual Fire Marine, and Inland, Ins.

Co., 623 A 2d 933 (Commw. 1993) (insurance conpany's claimfor
m shandl i ng cl ai ns agai nst contractor hired to provide
adm ni strative services could proceed in tort because it alleged

m sfeasance); Hi rsch v. Munt Carnel, 526 A 2d 422, 425 (Pa.

Super. 1987) (defendant's failure to conplete financing agreenent
in timely fashion which caused plaintiff |oss under prior
agreenment was m sfeasance and supported tort claim.

Yet recent cases have explicitly expressed the view

that the Raab line of reasoning is inadequate. See e.g. Phico

Ins. Co. v. Presbyterian Medical Servs Corp, 663 A 2d 753 (Pa.

Super. 1995) (holding that various acts of m smanagenent stated a
contract claimas opposed to a tort claim and concl udi ng that

al t hough the Raab decision "set forth a bright and easily

di scernable line for considering the nature of a claim it is not
difficult to i magi ne many agreenent-based conpl aints which may be
characterized as sounding in tort when they nore properly should

be seen as contractual"); Redevel opnent Authority of Canbria

County v. International Ins. Co., 685 A 2d 581 (Pa. Super. 1996)

(failure of Redevel opnent Authority to conply with water

standards and to deliver potable water were contractual clains
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under contract between parties to operate water system;

| ngersol | - Rand Equi pnent Corp, Vv. Transportation Ins. Co., ---

F. Supp.--- 1997 W. 269138 (M D. Pa. 1997) (court repudi ates Raab
m sf easance/ nonf easance di stinction and holds that insurer's
counsel's failure to adequately defend insured in underlying
l[itigation asserts a breach of contract claim not negligence);

New Chemic (U.S.), Inc. v. Fine Ginding Corp., 948 F. Supp 17

(E. D. Pa. 1996) (holding that m sfeasance/ nonf easance reasoni ng
has been abandoned and refusing to apply it to manufacturer's

suit against contractor for failure to adhere to FDA standards
when hired to perform m cronization process on pharnmaceutical).

Sun Co., Inc. v. Badger Design & Construction, 939 F. Supp 365,

373 (E.D.Pa. 1996) (holding that clai magainst

engi neeri ng/ mnagenent/construction teamfor design errors were
contract clains rather than tort clains because defendant's
duties cane fromcontract, conplaint alleged only econonic
damages, contract disclained tort liability, and public policy

warrant ed application of the economc |loss rule).

Al lied argues that we should apply the Raab rational e
because (a) the gist of the action test has been used | ess
frequently and (b) D ck's m sfeasance consisted of (1) permtting
subcontractors to deviate fromthe approved schedul e and (2)
insisting on review ng and approvi ng shop drawi ngs after they
were al ready approved by the entity charged with doing so under

the contracts.
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Dick Enterprises argues that we shoul d adopt the gist
of the action test, and hold that Allied' s clains are essentially

contract clains governed by the Prinme and Sub-Contracts. Adopting

its argunents mainly from Weston v. Halliburton, 839 F. Supp 1151,
(E.D.Pa. 1993), which applied the gist of the action test, D ck
Enterprises argues that the duties that were inposed on it stem
fromthe contract and therefore denonstrate that Allied' s
underlying clainms are essentially contractual clains.

Furthernore, Dick Enterprises argues, the
damages that Allied seeks all stemfromthe contract, and
therefore Allied s negligence clains are basically a restatenent

of the breach of contract clains. See e.qg. Wston, 839 F. Supp at

1155 (fact that danmages were based solely on contract was
addi tional reason to hold that clainms were based on contract
rather than tort clains).

After carefully considering the various cases on the
issue, we find the gist of the action test nore persuasive in
this case for two main reasons. First, we note that the
Pennsyl vani a Superior Court has recently underm ned the Raab

decision in Phico and Redevel opnent by pointing out that Raab may

not have nmuch authority as precedent since it was not deci ded by
a unani nous three judge panel. These cases have al so stated that
Raab's rationale may not always be appropriate to anal yzing

whet her the cause of action is in tort or contract. Second, we

note that the majority of cases that concern conplex contracts
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and in particular construction contracts, negotiated by

sophi sticated parties, have applied the gist of the action test.

2. The Econom c Loss Rule

Dick Enterprises also argues that the econom c |oss

rule, first enunciated in East River Steanship Corp., V.

Transanerica Delaval, Inc., 476 U.S. 858 (1986), bars recovery

for economc loss. In East River the court applied the economc

loss rule in a products liability action to bar recovery for the
destruction of a ship. The only danmage suffered was to the ship
itself and the court held that contract |law, and in particul ar
warranty law, was well suited to conmercial controversi es.
According to the court, there was "no reason to intrude into the
parties' allocation of the risk." 1d. at 873.

Al lied argues that the econom c | oss doctrine has not
been applied to services contracts, as opposed to product
l[iability actions, and the econom c | oss doctrine's aim at
protecting conpanies fromunlimted tort liability is
i napplicable to this case because Allied has not asked for
puni tive danages.

Nevert hel ess, we find that the econom c |oss rule has

been applied to service contracts. See Palco Linings, Inc. v.

Pavrex, 755 F.Supp. 1269 (M D. Pa. 1990) (subcontractor's
negl i gence action agai nst architect/engi neer barred by economc
| oss rule where duty to recover arose from agreenents), Sun

Conpany, 939 F. Supp. at 373 (econom c |oss rule does not apply
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only to product liability cases), Charles Shaid of Pennsylvani a,

Inc. v. CGeorge Hyman Construction Co., 947 F.Supp. 844, 854

(E.D.Pa. 1996) (no tort claimwhen contract between subcontractor
and contractor provided basis for recovery). The rule has al so
been applied when the parties did not have a contractual

rel ationship, see CGeneral Public Uilities v. dass Kitchens of

Lancaster, 542 A 2d 567 (Pa. Super. 1988) (tourist industry could
not recover agai nst owners of nuclear power plant for economc

| oss arising fromnegligent nuclear accident that caused
dimnution in tourist industry).

Furthernore, the rationale of East R ver seens to apply

here since the parties have entered into sophisticated agreenents
which allocate the parties' responsibilities in great detail.
Accordingly, we hold that Allied s negligence clains are barred
by the gist of the action test as laid out in Bell and by the

econom c | oss rule.

D. Count IV - Loss of Bondi ng Capacity

Allied s claimfor |oss of bonding capacity is a claim
for consequential damages. Allied contends that D ck's breach of
the contracts resulted in Allied s inability to obtain bonding,
which in turn led to Allied' s inability to obtain construction
j obs that required bonding. Allied then suffered a | oss of
profits because of the decline in its business.

Dick Enterprises argues that the | ost bondi ng capacity

damages are not recoverabl e because they are too specul ative.
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Neverthel ess, we find that Allied can assert a claim
for lost profits.? However, Allied nust show that such damage
was foreseeable by the parties at the tinme of contracting. Fort

Washi ngt on Resources, Inc. v. Tannen, 901 F. Supp. 932, 943

(E.D. Pa. 1995). Wether Allied has made a sufficient showng in

this regard will be determined by the factfinder. SHV Coal, Inc.

v. Continental Grain CO , 545 A 2d 917, 922 (Pa. Super. 1988).

Accordingly, we will not grant sumnmary judgnent as to this claim

[11. PCCA' s Mtion for Summary Judgnent

There are two primary argunents nmade by the PCCA that
we will address.? First, the PCCA argues that Allied s clains
shoul d be barred for failure to follow the notice provisions.
Second, the PCCA argues that it and Dick entered into a rel ease
that settled all clains D ck may have against the PCCA resulting
fromAlied s lawsuit, and that Allied also released its clains

against Dick. W w | address both these argunents bel ow

21. Technically Allied should not have asserted the claimfor
| oss of bonding capacity as a separate count since it is not
separate fromthe breach of contract and negligence clainms, but
nmerely constitutes sone of the damages that Allied seeks to
recover.

22. The PCCA al so nakes argunments with respect to sone of
Allied s clainms which we have already dism ssed earlier in this
menor andum For exanple, the PCCA argues that it is not liable in
negligence since it is a public body and is therefore entitled to
sovereign immunity; but we have dism ssed Allied s negligence
claim Accordingly, we need not address all the issues raised by
the PCCAin its notion.

38



1. Notice Provisions

First, the PCCA clains that Allied failed to foll ow
Article 49 of the Prinme Contract, which requires Allied to submt
clains within ten days of the events giving rise to the clains.
According to the PCCA, Allied submtted a letter on February 12,
1993, and the clains associated with this letter were for events
occurring in 1991. The PCCA also clains that Allied stated that
it would supply additional docunentation but did not do so for
nore than seventeen nonths.

Nevert hel ess, we have already determned that Allied
was not obligated to supply additional docunentation when it was
in bankruptcy, and that there is a factual issue as to whether
Al lied may have had difficulty supplying the docunentation
because of Dick's alleged interference. However, we have al so
held that Allied was required to adhere to the notice provisions
when it was not in bankruptcy and not hindered by D ck
Accordingly, we hold that if Allied submtted clains before it
went into bankruptcy, but the clainms were for events occurring
nore than ten days prior to the subm ssion of the clains, in
violation of the notice provisions, those clains will be barred;

however, this issue will be resolved at trial.

2. Rel eases
The PCCA clains that it entered into two rel eases with
D ck and that these rel eases bar D ck from seeking

indemmi fication fromthe PCCA for Allied s clains. The PCCA al so
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clains that Allied accepted final paynent in settlenent of its
clains and therefore this bars Allied from suing D ck.

Wth respect to the rel eases between it and Dick, the
PCCA points to tw docunents, "Mdification No. 1" and
"Modi fication No.2." Modification No. 1 was executed before
Al lied sued Dick but after Allied had apparently initiated sone
of its CORs. Modification No. 1 is apparently intended to rel ease
the PCCA fromliability to Dick on all of Allied s clains except
CORs 709D and 793D. Modification No. 2 was executed after Allied
initiated its lawsuit against Dick and expressly notes that CORs
709D, 793D and 473D are unresol ved. Therefore, the PCCA cl ai s,
after Modification No.2, only these three CORs, and an
unidentified COR for Allied s sleeve claim remained unresol ved.

Di ck responds to these argunents by stating that Allied
coll apsed all its clainms into CORs 709D and 793D when it sued
Dick, and therefore the PCCAis required to indemify Dick for
all Allied s clains since Mdification No. 2 expressly excludes
CORs 709D and 793D. Dick also cites deposition testinony of its
Proj ect Manager who states that the PCCA was aware of what Allied
had done. See First-Part Def.'s Mem in Resp. to PCCA's Parti al
Summ  Judg. Mot. at 16.

At first glance, it seens highly unlikely that the
PCCA woul d first receive a release fromDbDick as to alnost all of
Allied s clains in Mdification No. 1, and then knowi ngly re-
assune the risk of liability as to those sanme clains in

Modi fication No. 2, by assum ng responsibility for a couple CORs
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in which Allied had subsequently col |l apsed previously rel eased
clainms. Neverthel ess, D ck does present testinony to this effect
and it is possible that Dick refused to execute Mdification No.
2 once it realized the magnitude of Allied' s clains. The PCCA
could then have agreed to Modification No. 2 so that it could at
| east settle other unresolved clains between it and Di ck.
Accordi ngly, we cannot construe the effect of the nodifications
as a matter of |aw and the PCCA cannot receive summary judgnent
on this ground. %

The PCCA al so argues that Allied released all its
clains when it accepted nonthly progress paynents. The nonthly
progress paynments contained a waiver of all clains arising before
the date of the paynment and since Allied did not nodify the
rel eases, the PCCA argues that Allied has waived its clains "with
t he exception of outstanding change order requests." The probl em
with the PCCA's argunent is that its exception swallows the rule
it would have us follow, the very problemis that none of the
parties agree on which CORs were submtted before or after
January 22, 1993, and which CORs were outstanding at which tine.
Accordingly, we cannot determne which clains Allied allegedly
wai ved. W& nust therefore deny the PCCA' s notion for summary

j udgnent .

23. Since the parties cannot even determ ne which CORs refer to
which clains, it is not surprising that this court had to state
earlier in this nmenorandumthat we are unable to state which CORs
are still viable after the resolution of these notions. See
supra, at n.4.
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| V. Concl usion

We have dismissed Allied s quasi-contract and
negl i gence clains but the breach of contract and | oss of bondi ng
capacity clains renain.

Wth regard to Allied s breach of contract clains, we
hold that Dick is not liable for Allied s sleeve installation
costs, nor Allied s damages caused by Dick's failure to follow
t he schedul e. Nevertheless, Allied may pursue clains for the
del ays caused by Dick's insistence that it submt additiona
drawings to PW, if such insistence was an affirmative
interference with the contract. Allied may al so pursue its clains
that Dick inproperly received |iquidated danages. However, in
order to proceed with its breach of contract clains, Alied nust
show that it conplied with the notice provisions, unless it was
hi ndered in doing so by Dick, or was in bankruptcy at the tine it
was required to submt additional docunentation

Wth regard to Allied s | oss of bonding capacity claim
we hold that Allied can assert this claimif it can show t hat
t hese consequenti al danmages resulted fromthe breach of the
contract clains that have not been dism ssed.

Finally, we hold that the PCCAis not entitled to
summary judgnent based on the releases it executed with Dick or
t he progress paynents Allied accepted, since there are factual
issues with regard to the scope of the rel eases and which CORs
were outstanding at the tinme Allied accepted the progress

payments.
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An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLI ED FI RE & SAFETY EQUI PIVENT
COVPANY, | NC.

Plaintiff,
v, : No. 94- CV- 3489
DI CK ENTERPRI SES, | NC. :
et. al.
Def endant s.
ORDER
AND NOW this day of August, 1997,

upon consi deration of Defendant Dick Enterprises, Inc.'s Mbtion
for Summary Judgnent, (Docunent #76) and all the subm ssions of
the parties thereto, it is hereby ORDERED as foll ows:

1. Count | of Allied Fire and Safety Equi prment
Conmpany's Conplaint is limted to Plaintiff's claimfor delay
damages and inproperly w thheld |iquidated damages.

2. Counts Il and Il of Plaintiff's Conplaint are
DI SM SSED

FURTHER, upon consi deration of the Third-Party
Def endant, the Pennsyl vani a Convention Center Authority's Mbtion
for Summary Judgnent, and all the subm ssions of the parties

thereto, said notion is hereby DEN ED.

BY THE COURT:



J.
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Curtis Joyner,

J.



