IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LI NCOLN J. HERBERT : ClVIL ACTI ON
V.

ROBERT J. REI NSTEI N, :
et. al. : NO. 97-0457

Newconer, J. August , 1997

MEMORANDUM

Presently before this Court are defendants’ WMbtion for
Sanctions Pursuant to Federal Rule of Cvil Procedure 11, and in
the Alternative, for D smssal Under Federal Rule of Civil
Procedure 12(b)(6), and plaintiff’s response thereto, and
defendants’ reply thereto, and plaintiff’s rebuttal to
defendants’ reply. For the reasons that follow, this Court
grants in part and denies in part defendants’ Motion.

|. Facts and Procedural Hi story

This action grows out of an ongoi ng and contenti ous
di spute between the plaintiff Lincoln Herbert and the defendants
Tenpl e University School of Law (“Law School "), Tenple University
(“Tenpl e”) and Robert J. Reinstein, Dean of the Law School .
Prior to this instant action, M. Herbert sued the sane
def endants fromthis action in this Court. In this earlier
action, this Court nade extensive findings of fact and

concl usi ons of | aw. Her bert v. Reinstein, No. ClV.A 94-5765,

1994 W. 587095 (E.D. Pa. Oct. 21, 1994). In order to put the
instant action into its proper context, the Court will set forth

the rel evant factual and procedural background from M. Herbert’s



first action.

On May 3, 1994, M. Herbert, a student at the Law
School, was involved in an altercation with a honel ess person,
whom M. Herbert sprayed with "pepper gas.”" An asthmatic Law
School enpl oyee was exposed to sone of the pepper gas left in the
wake of the incident and was hospitalized with injuries caused by
the gas. Dean Reinstein, having solicited accounts of the events
of May 3, 1994, from various w tnesses and Tenpl e canpus poli ce,
called M. Herbert into his office on May 5, 1994. M. Herbert
clainmed that he had inadvertently sprayed the enpl oyee while
attenpting to ward off an attack by a honel ess person brandi shing
a knife. Reports by the police and wtnesses contradicted M.
Herbert's account of the incident. These reports indicated that
t he honel ess person did not have a knife and that M. Herbert was
not in any danger inside the |law school. Dean Reinstein decided
that M. Herbert represented a "clear and present danger" to the
| aw school conmmunity, whereupon Dean Reinstein suspended M.
Herbert and referred the case to the Law School’s disciplinary
system

Prior to M. Herbert’s suspension on May 5, 1994, ot her
activities of M. Herbert at the |law school had cone to the
attention of Dean Reinstein. Wile a student at the Law School
M. Herbert founded and acted as president of the Western
Heritage Society (WHS), a "right-w ng" student organization. The
opi nions of M. Herbert and the WHS were unpopul ar anong nany

students, faculty and adm nistrators at Tenple and the Law

2



School. Dean Reinstein was aware of various other incidents in
which M. Herbert had been involved in physical and verbal
altercations. M. Herbert alleged that Dean Reinstein's stated
reason for the suspension was a pretext and that Dean Reinstein
actual ly suspended M. Herbert because he disagreed with M.
Herbert’'s political philosophy.

At the proceedi ngs before the disciplinary commttee,
M. Herbert was charged with violating the Law School Code of
St udent Conduct by engaging in acts of violence and by telling
fal sehoods to a University admnistrator. After reviewng all
t he evidence, the panel found M. Herbert not guilty of engagi ng
in acts of violence and guilty of telling fal sehoods to Dean
Reinstein. On QOctober 17, 1994, the disciplinary commttee voted
to suspend M. Herbert fromthe [ aw school until January 1997, at
which tinme he could return as a student on a probationary basis.
The committee also voted to require that M. Herbert undergo 100
hours of psychol ogi cal therapy and perform 100 hours of comrunity
service. The sanction requiring conmunity service was renoved
t hrough the Law School’s internal appeals process.

On Septenber 20, 1994, M. Herbert, proceeding pro se,
filed a notion for a tenporary restraining order (TRO, a
menor andum of |law in support of his request for a TRO and a
conplaint (Oiginal Conplaint) wiwth this Court. The defendants
named in that suit were the sane defendants as those naned in the
instant lawsuit. In the Original Conplaint, M. Herbert alleged

vi ol ations of his due process, free speech and free association
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rights under the First and Fourteenth Anendnents to the United
States Constitution and 42 U.S.C. § 1983.

This Court denied M. Herbert’s notion for a TRO on
Sept enber 21, 1994, and ordered consolidation of plaintiff’s
request for a prelimmnary injunction with a trial on the nerits
under Federal Rule of G vil Procedure 65(a)(2). Plaintiff’'s case
was tried before this Court, which entered judgnent in favor of
def endants and rendered findings of fact and concl usions of |aw
in a Menorandum Opi ni on dated Cctober 21, 1994. The Court found,

inter alia, that M. Herbert was afforded all the process he was

due in his initial suspension fromthe Law School on May 5, 1994
and at the subsequent internal Law School disciplinary hearing
hel d on Cctober 3 and 10, 1994.

Plaintiff appealed this Court’s Order, dated Cctober
21, 1994, to the United States Court of Appeals for the Third
Circuit on Novenber 18, 1994. On Cctober 6, 1995, a three judge
panel of the Third CGrcuit affirnmed this Court’s denial of

injunctive relief in an unpublished opinion. Her bert v.

Rei nstein, No. 94-2138, slip op. at 18 (3d Gr. Cct. 6, 1995).
However, the majority reversed in part, finding that while the
internal disciplinary process eventually afforded M. Herbert
sufficient due process, he had not been provided all the process
he was due at his initial May 5, 1994 neeting with Dean
Reinstein. 1d. at 13. Specifically, the magjority found that Dean
Rei nstei n shoul d have raised again wwth M. Herbert his prior

i ncidents of aggressive behavior and should have inforned M.
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Herbert that these prior incidents influenced his decision to
tenporarily suspend M. Herbert. [d. The Third Crcuit remanded
the case to this Court for determ nation of any damages.

This Court held a danmages hearing on February 20, 1996. On
February 23, 1996, this Court entered findings of fact and

conclusions of law, awarding M. Herbert one dollar in nom nal

damages. Herbert v. Tenple University School of Law, No.

Cl V. A 94-5765, 1996 W. 84849, at *4 (E.D. Pa. Feb. 23, 1996).
Subsequently, Tenple sent M. Herbert a check for the award,
which he rejected. M. Herbert appealed pro se this Court’s
February 23, 1996 Order. His appeal was recently dism ssed by
the Third Grcuit on procedural grounds.

On January 21, 1997, M. Herbert filed the instant
action agai nst nunerous defendants, including the defendants who
were nanmed in his first suit. On March 7, 1997, certain of the
def endants served plaintiff’s counsel with a notion for sanctions
against plaintiff and plaintiff’s counsel pursuant to Federal
Rule of G vil Procedure 11. 1In the face of this notion for
sanctions, plaintiff, represented by new | ead counsel, filed an
Amended Conpl aint on March 28, 1997.

M. Herbert’s Anmended Conpl ai nt dropped many of the
clainms and defendants naned in the first conplaint. The Anended
Conpl ai nt nanmes as defendants Tenple, the Law School and Dean
Rei nstein. The Amended Conpl aint consists of four counts. In
Count 1, M. Herbert alleges that his rights under 42 U S. C. 8§

1983 and the Fourteenth Amendnment were violated by unl awf ul
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proceedings. In Count 2, M. Herbert alleges that his rights
under § 1983, the Fourteenth Anendnent, and 20 U.S.C. § 1232h
were violated by the inposition of a sanction requiring
psychiatric counseling. |In Count 3, M. Herbert alleges that
Tenpl e breached a covenant of good faith and fair dealing through
its actions. In Count 4, M. Herbert alleges that his Section
1983 and First Amendnent rights were violated by a denial of
rights of speech, petition, assenbly, and association from 1993
to 1997.

Presently before this Court is defendants’ notion for
Rul e 11 sanctions, and in the alternative, for dismssal under
Federal Rule of Civil Procedure 12(b)(6).' The defendants argue
(1) that Counts 1, 2, and 4 of the Anended Conplaint are time-
barred under the applicable tw-year statute of limtations; (2)
that Counts 1, 3, and 4 are barred by the doctrines of res
judi cata or collateral estoppel; and (3) that Count 2, in
addition to being tinme-barred, is without nerit as a matter of
law. In the notion for sanctions, defendants nove in the
alternative for dism ssal pursuant to Federal Rule of Cvil
Procedure 12(b)(6).

M. Herbert rejoins that Counts 1, 2, and 4 are not
time-barred for two reasons. First, M. Herbert asserts that his

cause of action did not accrue until January 18, 1995, the date

Def endants Tenple and the Law School originally filed this
notion on April 23, 1997, and Dean Reinstein, who at the tinme of
the filing of the notion had not been properly served with
plaintiff’s conplaint, joined in this notion on June 5, 1997.
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on which the plenary faculty affirmed in part the sanctions
handed down by the disciplinary conmttee. Second, M. Herbert
argues that since January 18, 19, and 20, 1997, fell on Saturday,
Sunday, and Martin Luther King, Jr. Day, Federal Rule of Cvil
Procedure 6(a) allowed himto file on the January 21, 1997. M.
Herbert argues that Counts 1, 3, and 4 should not be barred by

res judicata or collateral estoppel because in his Conplaint,
dated Septenber 15, 1994, he only raised the issue of his initial
suspensi on by Dean Reinstein, and not the suspension and
sanctions determ ned by the disciplinary commttee. M. Herbert
argues that Count 2, alleging violations of Section 1232h, is not
lacking in nmerit, and therefore not sanctionable. M. Herbert’'s
counsel also argues that their investigation, including a

pol ygraph exam nation, was sufficient to determne that their
client was “telling the truth.”

1. Standards

A Rule 11 Standard

Courts are to give the Federal Rules of Civil Procedure

their plain nmeaning. Business Guides, Inc. v. Chromatic Comm

Enter., Inc., 498 U S. 533, 540, 111 S. C. 922, 927, 112 L. Ed.

2d 1140 (1991) (citing Pavelic & LeFlore v. Marvel Entertai nnent

G oup, 493 U S. 120, 123, 110 S. C. 456, 458, 107 L. Ed. 2d 438
(1989)). Under Rule 11, “[a] signature certifies to the court
that the signer has read the docunent, has conducted a reasonable
inquiry into the facts and the law and is satisfied that the

docunent is well grounded in both, and is acting w thout any
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i nproper notive." Business, 498 U S. at 540, 111 S. C. at 927
(citing 5A Charles AL Wight & Arthur R MIler, Federal Practice

and Procedure 8 1335 (2d ed. 1990)). "'The certification

requi rement now nmandates that all signers consider their behavior
in terns of the duty they owe to the court systemto conserve its
resources and avoi d unnecessary proceedi ngs.’" Business, 498

U S at 542, 111 S. C. at 128 (quoting Wight & MIler, § 1331)
(enphasi s added by Suprene Court). To conply with these

requi renments, counsel nust conduct a reasonable investigation of

the facts and a normally conpetent |evel of |legal research to

support the presentation. Mary Ann Pensierio, Inc. v. Lingle,

847 F.2d 90, 94 (3d GCr. 1988); Lieb v. Topstone Indus., Inc.,

788 F.2d 151, 157 (3d Gr. 1986). Rule 11 is ainmed at curbing
t he abuses of the judicial system Business, 498 U S. at 540,

111 S. &. at 927; Cooter & Gell v. Hartmarx Corp., 496 U S. 384,

385, 107 S. Ct. 2447, 2450, 110 L. Ed. 2d 359 (1990). The main
pur pose of the rule is not to award parties who have been
victim zed by vexatious litigation but rather to deter basel ess
filings and curb abuses. Busi ness, 498 U S. at 533, 111 S. C
at 929.

Rul e 11 is governed by the objective reasonabl eness
under the circunstances standard. Business, 498 U S at 532, 111
S. C. at 927; Pensierio, 847 F.2d at 94. The Third CGrcuit has
expl ai ned that courts should “avoid using the w sdom of hindsi ght
and should test the signer’s conduct by inquiring into what was

reasonable to believe at the tinme the pleading, notion or other
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paper was submtted.” Gaiardo v. Ethyl Corp., 835 F. 2d 479, 482

(3d Gir. 1987) (citations and internal quotations omtted).

Det erm ni ng whether an attorney has violated Rule 11
i nvol ves a consideration of three types of issues. First, the
court nust consider factual questions regarding the nature of the
attorney's pre-filing inquiry and factual basis of the pleading
or other paper. Second, |legal issues are raised in considering
whet her a pleading is “warranted by existing law or a good faith
argunment” for changing the | aw and whether the attorney's conduct
violated Rule 11. Third, the district court nust exercise
discretion to tailor an “appropriate sanction.” Cooter, 496 U. S.
394, 398, 110 S. C. at 2450.

The Third Grcuit has identified five factors which
shoul d be considered in determ ning the reasonabl eness of an
attorney's pre-filing inquiry: (1) the anount of tine avail able
to the signer for conducting the factual and |egal investigation;
(2) the necessity for reliance on a client for underlying factual
information; (3) the plausibility of the | egal position
advocat ed; (4) whether the case was referred to the signer by
anot her nmenber of the Bar; and (5) the conplexity of the I|egal
and factual issues inplicated. Pensierio, 847 F.2d at 95.

B. St andards for 12(b) (6)

Pursuant to Fed. R Cv. P. 12(b)(6), a court should
dismss a claimfor failure to state a cause of action only if it
appears to a certainty that no relief could be granted under any

set of facts which could be proved. Hi shon v. King & Spal ding,
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467 U.S. 69, 73 (1984). Because granting such a notion results
in a determnation on the nerits at such an early stage of a
plaintiff’s case, the district court “nust take all the well

pl eaded al |l egati ons as true, construe the conplaint in the |ight
nost favorable to the plaintiff, and determ ne whether, under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief.” Colburn v. Upper Darby Township, 828 F.2d

663, 664-65 (3d Cir. 1988) (quoting Estate of Bailey v. County of

York, 768 F.2d 503, 506 (3d Gir. 1985)).

I11. Discussion

A Counts 1, 2, and 4 are Tine-Barred

In 8 1983 actions, the applicable period of limtations
is borrowed fromthe statute of |limtations on personal injury
actions of the state in which the alleged violations occurred.

Wlson v. Garcia, 471 U. S. 261, 275, 105 S. Ct. 1938, 1946, 85 L.

Ed. 2d 254, 266 (1985). The statute of limtations for a § 1983

claimarising in Pennsylvania is two years. Osei-Afriyie v.

Medi cal Col |l ege of Pennsylvania, 937 F.2d 876, 885 (3d Cr.

1991). A 8§ 1983 cause of action accrues on the date when a
plaintiff knew or should have known his or her rights had been

violated. Genty v. Resolution Trust Corp., 937 F.2d 899 (3d Cr.

1991). In Chardon v. Fernandez, a case involving an all eged

politically-notivated dismssal of a nontenured adm nistrator,
the Suprenme Court took pains to explain the precise nonent at
which a 8 1983 cause of action accrues: "[T]he proper focus is on

the time of the discrimnatory act, not the point at which the

10



consequences of the act becone painful. The fact of term nation

is not itself an illegal act."” Chardon v. Fernandez, 454 U.S. 6,

8, 102 S. . 28, 29, 70 L. Ed. 2d 6 (1981) (citations omtted)
(citing Delaware State College v. Ricks, 449 U S. 250, 258, 259,

101 S. Ct. 498, 504, 66 L. Ed. 2d 431, 441 (1980)).

In a case factually simlar to the one at bar, Siblerud

V. Colorado State Board of Agriculture, 896 F. Supp. 1506 (D.
Col 0. 1995), the court held that the injury allegedly suffered by
plaintiff, a graduate student dism ssed from Col orado State
Uni versity for academ c violations, accrued on the date on which
the plaintiff had first received a letter notifying himof his
dism ssal. The court cited R cks for the proposition that
““It]he grievance procedure, by its nature, is a renedy for a
prior decision, not an opportunity to influence that decision
before it is made.”” 1d. at 1511 (quoting Ricks, 449 U. S. at
261, 101 S. Ct. at 506).

Here, the allegedly illegal act charged in Counts 1 and
2 was the denial of due process in the Law School's disciplinary
proceedi ngs and the sanctions issued at those proceedings. The
al | eged deprivation of due process and violations of Section
1232h occurred when M. Herbert first knew or should have known
that he was deprived of his rights. M. Herbert knew that he was
faci ng these sanctions when they were handed down by the
Disciplinary Commttee on Cctober 17, 1994; M. Herbert’'s all eged
injury thus occurred on Cctober 17, 1994. The statute of

limtations on M. Herbert’'s cause of action began to run on
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October 17, 1994, M. Herbert did not file his action until
approxi mtely two years and three nonths fromthe date his cause
of action accrued. Therefore, Counts 1 and 2 are tine-barred.

The portions of Count 4, which allege deprivations of
M. Herbert’s First Anmendnent rights that occurred before January
18, 1995, are also tinme-barred. In Count 4, M. Herbert clains
that his First Amendnent rights were violated from Septenber 1993
to January 1997. Cdearly, any portion of Count 4 which is based
on events that occurred before January 18, 1995 would be tine-
barred by the two-year statute of |imtations for 8§ 1983 cl ai ns.
Plaintiff hinself admts that his cause of action could not have
accrued any later than January 18, 1995.

In an apparent attenpt to save any claimthat he may
have had before January 18, 1995, plaintiff alleges that
defendants commtted continuing civil rights violations within
the two-year period prior to his filing of this instant action,
whi ch purportedly works to reach back and bring the ol der time-
barred clainms within the statute of limtations. 1In his
conplaint, M. Herbert alleges that the defendants’ actions
constituted a “continuing course of conduct which violated [his]
First Amendnent Rights from Septenber 1993 to January 1997.”
Presumabl y paragraphs 51-53 of M. Herbert’s Anended Conpl ai nt
are nmeant to establish that the statute of limtations on his
clains frombefore January 18, 1995 is tolled by the doctrine of
“continuing violations.”

This claimof continuing violations fails for two

12



reasons. First, courts are generally wary of extending the
doctrine to save clains arising outside of the enpl oynent

di scrim nati on area. LRL Properties v. Portage Metro Hous.

Auth., 55 F.3d 1097, 1106 n.3 (6th Cr. 1995)(quoting MG egor V.

Loui siana State Univ. Bd. O Supervisors, 3 F.3d 850, 866 (5th

Cr. 1993)). Second, the events alleged in paragraphs 51-53 of
M. Herbert’s Anmended Conpl aint are nerely the continuing effects
of his suspension handed down by the disciplinary panel. Since
both this Court and the Third Grcuit found those proceedings to
be constitutional, M. Herbert cannot claimthat the sanctions

i nposed by the panel on Cctober 18, 1994 were unconstitutional.
The only all eged deprivation of First Amendnent rights which
occurred after January 18, 1995, was the exclusion of M. Herbert
from T Tenple's canpus. Since this was nerely the ongoi ng effect
of his constitutionally valid suspension fromthe Law School, it
is insufficient to sustain Count 4. This finding would be true
even if his initial suspension had been found constitutionally

infirm See Miniz-Cabrero v. Ruiz, 23 F.3d 607, 610 (1st Cir.

1994) (“A continuing violation is not stated if all that appears

fromthe conplaint is that the plaintiff continues to suffer from

t he ongoing effects of some past act of discrimination.”). 2

B. Counts 1, 3, and 4 Barred by Res Judicata and
Col | ateral Est oppe

The parties’ disagreenent about whether Rule 6(a) expands
the statute of limtations is irrelevant. Since M. Herbert's
conpl aint is based on events occurring before January 18, 1995,
there is no need to address this issue.
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Count 1 is also barred by collateral estoppel, as it
was actually litigated and was necessary to the determ nation of
the first lawsuit. The fact that there was due process at the
Law School s internal disciplinary proceedi ngs was an i nportant
factor in determning damages in plaintiffs’ first action agai nst
t hese sane defendants.

Col Il ateral estoppel requires that “*a right, question,
or fact distinctly put in issue, and directly determ ned by a
court of conpetent jurisdiction, as a ground of recovery, cannot
be disputed in a subsequent suit between the sane parties or
their privies; and, even if the second suit is for a different
cause of action, the right, question, or fact once so determ ned
nmust, as between the sane parties or their privies, be taken as
concl usi vely established, so long as the judgnment in the first

suit renmains unnodified.’” Burlington Northern R R Co. V.

Hyundai Merchant Marine Co., 63 F.3d 1227, 1232 n.3 (3d Gr.

1995) (quoting Southern Pacific RR v. United States, 168 U. S.

1, 48-49, 18 S. Ct. 18, 27, 42 L. Ed. 355 (1897)).

When an issue of fact or lawis actually litigated and
determ ned by a valid and final judgnment, and the determ nation
is essential to the judgnent, the determination is conclusive in
a subsequent action between the parties, whether of the sane or a

different claim 18 More’'s Federal Practice D gest § 132.01[2]

(1997). A party cannot avoid issue preclusion sinply by offering
evidence in the second proceeding that could have been adm tted,

but was not, in the first. Rat her, the party bears the
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consequences of inadequate litigation by waiving the right to do
So in a subsequent case. 1d. at § 132.02[2][d]. “If the court
in the former action assunmed to adjudi cate an i ssue or question
not submtted by the parties in their pleadings nor drawn into
controversy by themin the course of evidence, and bases its

j udgnent on that adjudication, the judgnent is not conclusive in
a subsequent proceedi ng under the doctrine of collateral
estoppel .” 1d. at 8 132.03[2][c] (footnote omtted).

This Court specifically found that M. Herbert had
received all process which he was due during the Law School’s
internal disciplinary proceedings. M. Herbert placed this
matter into i ssue through his own introduction of evidence and
testinony in his earlier lawsuit, and cannot now claimthat the
guestion of whether he received due process during the
di sci plinary proceedi ngs was not at issue. Al t hough the Third
Circuit reversed this Court’s Cct. 21, 1994 Order insofar as it
found that M. Herbert was denied due process at the tine of his
initial suspension, the Third Grcuit specifically instructed
t hat:

[ T]he district court, even if it determnes that the initial
suspension was justified, should take into account that the
deni al of procedural due process should be actionable for
nom nal damages w t hout proof of actual injury. However, we
concl ude that the proceedings before the D sciplinary
Committee were constitutionally adequate and thus, as

Her bert was suspended by the Commttee, he is not entitled
to injunctive relief. Furthernore, the court should, in
consi deri ng danmages, take into account that Herbert

ultimtely was suspended in procedurally proper hearings.

Herbert v. Reinstein, No. 94-2138, slip. op. at 17-18 (3d. Cr.
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Cct. 6, 1995) (citation omtted).
This Court followed the Third Circuit’s instructions by
meki ng the follow ng finding of |aw

Herbert did not offer sufficient evidence denonstrating that
any distress that he suffered was caused by the May 5, 1994,
due process deprivation. Rather, the distress he descri bed
resulted fromhis ultimte suspension in October, 1994.
Where a deprivation is justified but procedures are
deficient, whatever distress a person feels nmay be
attributable to the justified deprivation rather than to
deficiencies in procedure. Here, Herbert’s claimfor
damages fails because Herbert did not set forth any injury
stemm ng from procedural due process violation itself.

Her bert v. Reinstein, No. CV.A 94-5765, 1996 WL 84849, at *3

(E.D. Pa. Feb. 23, 1996) (citations omtted). Thus, both this
Court and the Third Circuit found that M. Herbert’s suspension
by the disciplinary commttee was constitutional. This

determ nation was integral to this Court’s decision to only award
M. Herbert one dollar in nom nal damages. Therefore, this
Court’s decision in M. Herbert’'s earlier suit is preclusive of
Count 1 of his Anended Conpl aint.

Res judicata is a broader doctrine than coll ateral

estoppel. The Suprene Court in Ctomwell v. County of Sac.,

defined res judicata this way:

[ T he judgnent, if rendered upon the nerits, constitutes an
absol ute bar to a subsequent action. It is a finality as to
the claimor demand in controversy, concluding parties and
those in privity with them not only as to every matter

whi ch was offered and received to sustain or defeat the
claimor denmand, but as to any other adm ssible matter which
m ght have been offered for that purpose.

94 U.S. 351, 352, 24 L.Ed. 195, 197-98 (1876).

Certainly, M. Herbert cannot claimthat he would have
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been unable to allege the facts regarding First Amendnent

vi ol ati ons occurring from Septenber 1993 to Septenber 20, 1994,
the date he filed his first suit. M. Herbert nmade simlar

pl eadi ngs, albeit insufficiently, in his first suit. M. Herbert
explicitly chose not to appeal this finding to the Third Crcuit
and is now barred fromreasserting it in a second lawsuit.® His
all egations of violations of his First Amendnent rights occurring
subsequent to the filing of his first conplaint are nerely the
results of the suspension which this Court and the Third Circuit
both found to be constitutional. Thus, Count 4 is barred by the

doctrine of res judicata.

In Count 3, M. Herbert alleges no facts regardi ng what
constitutes the all eged breach of a covenant of good faith and
fair dealing. |Instead, he nerely incorporates the all egations

listed earlier in his Arended Conplaint, in Counts 1 and 2.

] ndeed, the Third Circuit held:

[Plaintiff] explicitly has chosen not to appeal certain

i ssues, relying on this court to require another trial on

the nerits. In particular, the district court dism ssed

Herbert’'s all egations of First Amendnent violations,

concl udi ng that although Herbert made such all egations at

trial, “he failed to sufficiently plead these clains in his

Conplaint.” Findings of Fact and Concl usions of Law at 6

n.1l. But Herbert chose explicitly not to appeal this issue.

Br. At 3; Reply Br. At iv. Herbert’s reliance on obtai ning

another trial is msplaced. Even if we were to require

another trial on the nerits, the district court still would

be faced wth what it believed to be a conplaint that

i nadequately pled First Amendnent violations. Since Herbert

wai ved explicitly this issue on appeal and neither party has

briefed this issue, however, we decline to reviewit.
Plaintiff cannot now do what the Third Grcuit has already held
that he cannot do, that is, resurrect his First Amendnent claim
to try to obtain a new trial.
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Since there was extensive testinony at his first trial and
explicit findings of fact regarding alleged violations of his
rights under the Fourteenth Anendnent in this Court’s O der

dated Cctober 21, 1994, this claimis also barred, as M. Herbert
coul d have brought it at his first trial.

C. Section 1232h Viol ation

M. Herbert's claimthat the psychiatric sanctions
i nposed by the Law School violate 20 U . S.C. § 1232h is a question

of prima inpressionis. To the Court’s best know edge, there have

been no cases brought under 8§ 1232h, either alone or in
conjunction with 8 1983.

In Count 2, plaintiff clains that the inposition of a
sanction by the Law School disciplinary panel requiring himto
submt to a psychiatric evaluation and treatnent, if treatnent
was recomended after the evaluation, violated 20 U . S.C. § 1232h
and 42 U S.C. § 1983. Def endants claimthat M. Herbert has no
cl ai munder 8 1232h. Although defendants’ argunent is not
entirely clear, it appears that defendants argue that plaintiff
may not maintain an action under § 1983 and 8 1232h because (1) 8§
1232h does not provide a private right of action and (2) 8§ 1983
does not provide a renedy for a violation of § 1232h.

To begin, this Court finds that it is irrelevant that 8
1232h does not provide a private right of action because a right
of private action may exi st under § 1983 for the deprivation of a
right even where there is no private right of action provided for

wWithin a statute. The Suprene Court has noted:
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[ Whet her a plaintiff may sue under § 1983 for the violation
of a federal statute] is a different inquiry than that

i nvolved in determ ning whether a private right of action
can be inmplied froma particular statute. In inplied right
of action cases, we enploy the four-factor test to determ ne
"whet her Congress intended to create the private renedy
asserted"” for the violation of rights. The test reflects a
concern grounded in separation of powers, that Congress
rather than the courts controls the availability of renedies
for violations of statutes. Because § 1983 provides "an

al ternative source of express congressional authorization of
private suits," these separation of powers concerns are not
present in a 8 1983 case. Consistent with this view, we
recogni ze an exception to the general rule that § 1983
provides a renmedy for violation of federal statutory rights
only when Congress has affirmatively w thdrawn the renedy.

Wlder v. Virginia Hospital Association, 496 U S. 498, 508 n.9,

110 S. &. 2510, 2516 n.9, 110 L. Ed. 2d 455 (1990) (citations
omtted). Thus, the question before this Court is whether § 1983
provides a renedy to plaintiff for a violation of § 1232h.
Section 1983 provides a renedial device to enforce
rights under the United States Constitution and federal law. 42
U S.C 8 1983. The only exceptions to this rule are (1) where
the statute does not create an enforceable right within the
nmeani ng of 8§ 1983 and (2) where Congress mani fested in the
statute itself an intent to foreclose its private enforcenent,
such as when there is a statutorily created conprehensive
remedi al systemthat provided for private action and left no room
for additional private renedies under 8 1983. Farley v.
Phi | adel phia Hous. Auth., 102 F.3d 697 (3d Cr. 1996). A court

must anal yze the relevant statutory provisions "in the |ight of

the entire legislative enactnent.” Suter v. Artist M, 503 U S

347, 357, 112 S. . 1360, 1366, 118 L. Ed. 2d 1 (1992). The
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court nust determ ne whet her Congress intended the statutory

provision to benefit the putative plaintiff. Golden State

Transit Corp. v. City of Los Angeles, 493 U S. 103, 106, 110 S

Ct. 444, 448, 107 L. Ed. 2d 420 (1989). The |anguage of the

statute nmust be mandatory, not nerely precatory. Pennhurst State

School & Hosp. v. Haldernman, 451 U S. 1, 18, 101 S. C. 1531

1540, 67 L.Ed.2d 694 (1981). Finally, the right may not be too
vague and anorphous to be beyond the conpetence of the judiciary

to enforce. Gol den State, 493 U. S. at 106, 110 S. Ct. at 448.

After reviewng 8 1232h, other related statutes and
regul ati ons, and the applicable case law, the Court finds that 8§
1983 does not provide a right of action for M. Herbert because §
1232h was not intended to benefit M. Herbert, and thus it does

create an enforceable right. See Golden State, 493 U S. at 106,

110 S. C. at 448 (holding that 8 1983 does not provide a cause
of action for a putative plaintiff where the federal statute,
which plaintiff clainms was violated, was not intended to benefit
plaintiff).

Section 1232h provides, in relevant part, that "[n]o

student shall be required, as part of any applicable program, to

submt to survey, analysis, or evaluation that reveals
information concerning,"” inter alia, "nental or psychol ogi cal
probl ens enbarrassing to the student or his famly . . . wthout
the prior consent of the student.” 20 U S.C. 8 1232h (enphasis
added). M. Herbert would appear to have a cause of action under

Section 1232h if (1) the evaluation and exam nations were “part
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of an applicable program and (2) the sanction requiring

psychi atric exam and possi bl e psychiatric counseling before
returning to the Law School were the sort of exam nation or
psychiatric treatnent covered by the statute. Thus, as an
initial matter, this Court nust determ ne whether the phrase "as
part of any applicabl e progrant expresses a contenplation on
Congress’s part of a situation |ike M. Herbert’s.

Section 1221 of the General Educations Provisions Act
provi des that an “applicable prograni is “any program for which
the Secretary or the Departnent [of Education] has adm nistrative
responsi bility as provided by |aw or by del egation of authority
pursuant to |aw’ and “includes each programfor which the
Secretary or Departnment has admi nistrative responsibility under
t he Departnment of Education Organization Act or under Federal |aw
effective after May 4, 1980.” 20 U S. C 8§ 1221(c)(1); 34 CF.R
8§ 98.4(c)(1). The text of this statute and the regul ati ons
inplenmenting it indicate that Section 1232h was neant to apply
only to prograns adm nistered by the Secretary of Educati on.

Under the facts of this case, it is clear that Section
1232h was not intended to benefit M. Herbert because M. Herbert
was not required to submt to a psychiatric evaluation and/or
exam nation as part of any “applicable program” | ndeed,
def endant Tenple states that it does not require any of its
students, as part of any program to submt to any type of
psychol ogi cal evaluation. Plaintiff sinply fails to set forth

any facts that would indicate he was required to submt to a
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psychol ogi cal evaluation as part of his |aw school program
I nstead, the facts in the Arended Conpl aint indicate that M.
Herbert was required to submt to psychiatric evaluation and
treatnent as part of a disciplinary sanction, not as part of any
“applicable progranf within the neaning of 88 1232h and 1221.
Because M. Herbert was not required by Tenple to submt to any
psychol ogi cal exam nation as part of any “applicable program?”
plaintiff cannot claiman enforceable right under Section 1232h.
As such, the Court finds that M. Herbert cannot establish a §
1983 cl ai m based on a violation of § 1232h.

D. Rule 11 Sanctions and/or 12(b)(6) D sm ssal

In the first instance, defendants have noved for Rule
11 sanctions against plaintiff and plaintiff’s counsel based on
their bad faith conduct in litigating this action. After giving
this issue considerable thought, the Court concludes that it
woul d be i nappropriate to inpose Rule 11 sanctions in this case.
While M. Herbert and his counsel may have been m staken in
argui ng that each of his clainms were not tinme-barred or barred by
the doctrines of collateral estoppel or res judicata, the
guestions were sufficiently fine that they do not nerit Rule 11
Sanctions. Further, given the dearth of authority interpreting 8
1232h, and the lack of authority specifically precluding M.
Herbert’'s interpretation, the Court cannot use its finding that §
1232h does not provide M. Herbert with a cause of action under 8§
1983 as grounds for inposing sanctions. Therefore, the Court

deni es defendants’ notion for sanctions.
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However, for the purposes of Rule 12(b)(6), it appears
to a certainty that the statute of |limtations, the doctrines of

res judicata and collateral estoppel, and the inapplicability of

§ 1232h to the facts of this case do not permt M. Herbert to
recover on any of clainms in his Arended Conplaint. Therefore,
the Court grants defendants’ notion in the alternative for

di sm ssal pursuant to Rule 12(b)(6). Plaintiff’s Amended
Conpl aint and action is dismssed with prejudice as agai nst al
def endants.

An appropriate O der follows.

Cl arence C. Newconer, J.
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