IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GENERAL ELECTRI C COVPANY : ClVIL ACTI ON
V.

DI AGNCSTI C TESTI NG CENTERS, I NC. :
and LOUI' S PEARLSTEI N : NO. 95-7144

VEMORANDUM ORDER

Presently before the court is defendant Louis
Pearl stein's Motion for Partial Sumrary Judgnent. Def endant
Pearl stein argues that plaintiff should be judicially estopped
fromcontending that Pearlstein is |iable under his guarantee for
a mai nt enance agreenent and a tube agreenent.

On July 17, 1985, plaintiff and defendant D agnostic
Testing Centers, Inc. ("DTC') entered into a | ease whereby DIC
| eased fromplaintiff a CT Scanner and rel ated equi pnent for a
period of sixty nonths. On Septenber 30, 1985, defendant
Pear| stein executed a guarantee in favor of plaintiff. On June
20, 1990, DIC and plaintiff entered into an anendnent renew ng
the | ease for an additional thirty-seven nonths. |In Novenber
1990, DTC and plaintiff entered into a service agreenent whereby
plaintiff agreed to provide repair services for the | eased CT
Scanner. I n Novenber 1990, DTC and plaintiff also entered into a
t ube agreenent whereby plaintiff agreed to provide and install
repl acement x-ray tubes for the | eased CI Scanner

The primary di spute between the parties involves the

coverage of a guarantee agreenent executed by plaintiff and



def endant Pearl stein. The dispute concerns the neani ng of
| anguage therein stating "only with respect to the [|]ease dated
July 17, 1985" and of the follow ng anbi guous | anguage:

"The liability of the undersigned [guarantor

Pearl stein] shall not be affected by the

anount of credit extended hereunder, nor by

any change in the formof said indebtedness,

by note or otherw se, nor by any extension or

renewal thereof."

Judi cial estoppel is a "doctrine against the assertion

of inconsistent positions.” Scarano v. Central R Co. of New

Jersey, 203 F.2d 510, 513 (3d Cir. 1953). It is intended to
"prevent parties fromplaying fast and | oose with the courts.”

Ryan Operations G P. v. Santiam M dwest Lunber Co., 81 F.3d 355,

361 (3d Cir. 1996). Determ ning whether judicial estoppel is
appropriate involves a two-part inquiry: (1) is a party asserting
a position inconsistent with a position previously asserted; and
(2) if so, were either or both of the inconsistent positions
asserted in bad faith, with the intent to play fast and | oose
with the court. [d. Thus, judicial estoppel will not apply
unl ess an inconsistency was "intentional" and "used as a neans of
obtai ni ng unfair advantage.” |1d. at 362 (quoting Scarano, 203
F.2d at 513.)

I n denyi ng def endant Pearlstein's notion to dismss,
the court determ ned that the above guarantee | anguage coul d
reasonably be construed to exclude coverage for liability under

any renewal or extension or alternatively to cover renewal s or



extensions of the |l ease but to exclude liability for other
obl i gations incurred.

Def endant argues that plaintiff now seeks to hold
defendant |iable for nmai ntenance and tube agreenents not covered
by the guarantee despite arguing a position to the contrary in
its response to defendant's notion to dismss. The alleged
contradictory position asserted by plaintiff was that the
guarantee "neans that Pearlstein's liability is limted to the
July 17, 1985 | ease, as opposed to other |eases."” That
statenent, however, is consistent with plaintiff's argunment that
t he mai ntenance and tube agreenents are not "other |eases" but
are "ancillary agreenents" that relate to or depend on the
original |ease for their very existence and are covered by the
guar ant ee.

Def endant Pearl stein has not shown that plaintiff has
asserted inconsistent positions, or that plaintiff has asserted
any position in bad faith.

ACCORDI NAY, this day of August, 1997, upon
consi deration of defendant Pearlstein's Mtion for Parti al
Summary Judgenent, | T IS HEREBY ORDERED that said Mdtion is
DENI ED.

BY THE COURT:

JAY C. WALDMAN, J.






