IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ETHEL BERMAN, : ClVIL ACTI ON
Plaintiff, :

V.

ABI NGTON RADI OLOGY
ASSCOCI ATES, | NC., NORVAN
HANSEN, M D., FRANK A.
PIRO MD., and U S.
HEALTHCARE, | NC., :
Def endant s. : NO. 97-3208

Newconer, J. August , 1997
MEMORANDUM

Presently before the Court is Plaintiff’'s Mtion to
Remand, and defendants’ response thereto. For the reasons that
follow, said Motion will be granted, and the above-capti oned
action will be remanded to the Court of Conmmon Pl eas of
Mont gonery County, Pennsyl vani a.
A Backgr ound

Plaintiff Ethel Berman is a Pennsylvania citizen and
resident. (Conpl. 1 1.) Two of the four defendants, Norman
Hansen, M D. and Frank AL Piro, MD., are physicians who are
licensed to practice nmedicine in the Coomonweal th of Pennsyl vani a
and who specialize in the field of radiology. (Conpl. 11 2, 6.)

The other two defendants, Abington Radi ol ogy Associates, Inc.

(“Abington”) and U S. Healthcare, Inc. (“US HC"), are
busi ness entities. (Conpl. 91 4, 5.)

On or about January 20, 1993, plaintiff presented herself to
def endant s Abi ngt on, Hansen and Piro to undergo a manmogram

(Conpl. 9 9.) The physician’s report regardi ng the manmogram



whi ch was signed by defendant Piro and dated January 20, 1993,
noted that there was “synmmetrical breast architecture simlar to
June 1991, with slight to noderate breast density,” and that Dr.
Piro “s[aw] no nasses, nalignant m crocal cifications, or skin
thickening.” (Conpl. ¥ 9.) The report concluded that there was
“no change,” “[n]o evidence of neoplasm” and “no radi ographic
evi dence of malignancy.” (Conpl. 97 9, 10.)

On or about June 11, 1994, plaintiff presented herself to
def endant s Abi ngt on, Hansen and Piro to undergo anot her
mammogram  (Conpl. 9 8.) The physician’s report regarding the
manmmogr am whi ch was signed by defendant Piro and dated June 11,
1994, stated that the mamogram did not reveal malignant
m crocal cifications, masses or skin thickening. (Conpl. 1 8.)
The report concluded that there was no change, no evi dence of
neopl asm and “no radi ographi c evidence of malignancy and/or no
change from|[the] previous study.(NEG.” (Conpl. 9T 8, 10.)
Plaintiff, however, asserts that the June 11, 1994 manmography
di d evidence and reveal the existence of a malignancy. (Compl. 1
11.)

Plaintiff asserts that defendants’ m sdi agnosis of the
manmogr am on June 11, 1994, resulted in nultiple injuries, which
ultimately required her to undergo a bil ateral segnental
resection of the right breast and | ynph node di ssecti ons.

(Conpl. 9 15.) Further, plaintiff has been forced to obtain
foll owup nedical care, including radiation therapy, and may

require additional such care in the future. (Conpl. 1Y 15-16.)
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In addition to the internal physical injuries allegedly sustained
by plaintiff, she asserts that she was disfigured and that she
has suffered great enotional upset, pain, suffering,
enbarrassnent, and humliation. (Conmpl. 1 17.) Plaintiff
finally contends that the full extent of her future nedi cal
probl ens are unknown at the present tinme and that her injuries
may be permanent in nature. (Conpl. Y 17, 18.) As a result of
t he foregoing, she asserts, she has been unable to attend to her
usual duties and activities. (Conpl. T 19.)

On April 9, 1997, plaintiff commenced a | awsuit agai nst
def endants Abi ngton, Hansen, Piro, and U.S.H C. by filing a
Praeci pe for Summons in the Court of Common Pl eas of Mntgonery
County, Pennsylvania. Thereafter, on May 5, 1997, defendant
U S HC renoved the action to the United States District Court
for the Eastern District of Pennsylvania. Plaintiff subsequently
filed a Mtion to Remand the action to state court.

Plaintiff's conplaint, filed in the Court of Common
Pl eas of Montgomery County on April 9, 1997, asserts two causes
of action. Count One, grounded in negligence, alleges
essentially that defendants Abington, Piro, and Hansen failed to
exerci se reasonable care in performng the proper diagnostic
tests on plaintiff, accurately and conpletely reading plaintiff’s
mammogr aphy studi es, properly diagnosing plaintiff, and tinely
initiating plaintiff’s proper treatnent. In sum plaintiff
contends that defendants failed to diagnose the existence of a

mal i gnancy whi ch appeared in her initial mammography. Count Two,
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al so grounded in negligence, nmaintains that defendant U S H C
failed to exercise reasonable care in hiring nedical personnel,
nmoni toring the standards and capabilities of defendants Abington,
Piro, and Hansen, and allow ng said defendants to continue
rendering care to plaintiff.

Def endants renoved this action to this court on May 5,
1997, on the ground that this Court has exclusive jurisdiction
over it under the provisions of Title XVIl of the Social Security
Act, 79 Stat. 291, as anended, 42 U S.C. § 1395 et. seq.,
commonly known as the Medicare Act (the “Act”). Plaintiff noves
to remand this action to the Court of Common Pl eas of Montgonery
County, Pennsylvania, on the ground that renoval was i nproper.
B. Motion for Remand Standard

The renoval statute, 28 U.S.C. 9§ 1441 (a), authorizes
renoval of state court actions over “which the district courts of
the United States have original jurisdiction.” D strict courts
have original jurisdiction over clains “arising under the
Constitution, laws, or treaties of the United States.” 28 U S.C
8§ 1331. The “wel | -pleaded conplaint” rule provides that a cause
of action “arises under” federal law only when it is presented on
the face of the plaintiff’'s properly pleaded conpl aint.

Franchi se Tax Bd. v. Construction Laborers Vacation Trust , 463

US 1, 10 (1983). Because preenption is an affirmative defense,
the well - pl eaded conplaint rule generally precludes a defendant
fromrelying on ordinary preenption as a basis for renoval

jurisdiction. See, Caterpillar, Inc. v. Wllians, 482 U S. 386,




392-93 (1987). Accordingly, the fact that a defendant ultimately
m ght prove that a plaintiff’s clains are preenpted does not
establish that they are renovable to federal court. Dukes v.

U.S. Healthcare, Inc., 57 F.3d 350, 355 (3d Cir.), cert. denied,

514 U.S. 1063 (1995).

The United States Suprene Court, however, recognizes an
exception to the well-pleaded conplaint rule known as the
“conpl ete preenption” doctrine. This doctrine holds that the
preenptive force of a statute can be so extraordinary that it
converts an ordinary state common | aw conplaint into one stating
a federal cause of action. 1d. at 393. If aclaimis
conpl etely preenpted by federal law, it may be renoved to federa
court because it necessarily “arises under” federal |aw. Goepel

v. National Postal Miil Handlers Union, 36 F.3d 306, 311 (3d Grr.

1994), cert. denied, 115 S. C. 1691 (1995) (quoting Railway

Labor Executives Ass'n v. Pittsburgh & Lake Erie R Co., 858 F.2d

936, 939 (3d Cir. 1988) (citations omtted)).

The doctrine of “conplete preenption” applies only when
the followng two conditions are present: (1) “the enforcenent
provisions of a federal statute create a federal cause of action
vindicating the sane interest that the plaintiff’s cause of
action seeks to vindicate;” and (2) “there is affirmative
evi dence of a congressional intent to permt renoval despite the

plaintiff’'s exclusive reliance on state law.” Allstate Ins. Co.

v. The 65 Security Plan, 879 F.2d 90, 92 (3d G r. 1989).




C. Di scussi on

In the instant action, this Court determ nes that the
conpl ete preenption doctrine does not apply because the first
condition is not met.! That is to say, the enforcement provision
of the Medicare Act that is at issue, nanely, 42 U S.C. 88§
405(h)-(g), does not “create a federal cause of action
vindicating the sane interest that the plaintiff’'s cause of
action seeks to vindicate.” |d.

Section 405(h), nade applicable to the Medi care Act by
43 U.S.C. 8§ 1395ii, provides that any claim “arising under” the
Medi care Act nust be brought exclusively under 42 U S.C. 8§
405(g). See 42 U.S.C. 8§ 405(h); Heckler v. Ringer, 466 U S.

602, 614-15 (1984) (stating that section 405(h) provides that
section 405(g) is the sole avenue for judicial review for all

“clainfs] arising under” the Medicare Act); Ardary v. Aetna

Health Plans of California, 98 F.3d 496, 499 n.7 (9th Cr. 1996),

cert. denied, 117 S. Q. 2408 (1997) (stating that section 405(h)

makes section 405(g) the sole avenue for judicial review of al

“clainfs] arising under” the Medicare Act); Bodinetric Health

Servs., Inc. v. Aetna Life & Casualty, 903 F.2d 480, 483 (7th

Cr.), cert. denied, 498 U. S. 1012 (1990)(stating that section

405(h) provides that any “claimarising under” the Mdicare
program nust be brought exclusively under section 405(g)).

Section 405(g), in relevant part, provides that “[a]ny

1" As such, this Court need not address whether the second
condition is met.



i ndi vidual, after any final decision of the Conm ssioner of
Social Security nmade after a hearing to which he was a party .
may obtain a review of such decision by a civil action [in the
district court of the United States for the judicial district in
which the plaintiff resides] comenced within sixty days after
the mailing to himof notice of such decision. . . " 42 US. C
8 405(g). Applying the foregoing rules to the instant case, this
Court concludes that, if plaintiff’s claimagainst US HC
“arises under” the Medicare Act, renoval of this case to the
federal court was proper, but, if plaintiff’s claimagainst
U S.H C does not “arise under” the Medicare Act, renoval of the
case to federal court was inproper, and, thus, the case should be

remanded. See, Ardary, 98 F.3d at 502 (noting that “[b]ecause we

hold that the Ardarys’ state |law clains do not ‘arise under’ the
Medi care Act, we nust conclude that the action was inproperly
renoved to federal court”).

This Court determnes that plaintiff’'s state [aw claim
against U S.H C. does not “arise under” the Medicare Act and,
therefore, that this case should be remanded to state court. The
United States Suprene Court seens to have adopted two alternative
tests for determ ning whether a claim*“arises under” the Medicare
Act. First, a claim®“arises under” the Medicare Act if “both the
standi ng and the substantive basis for the presentation” of the

claimis the Act. R nger, 466 U S. at 615 (quoting Winberger v.

Salfi, 422 U. S. 749, 760-61 (1975)); see also Ardary, 98 F.3d at

499 (applying the foregoing test to determ ne whether plaintiffs’
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conpl ai nt “arose under” the Medicare Act). Second, a claim
“arises under” the Medicare Act if it is “inextricably
intertwined” with a claimfor Medicare benefits. Ringer, 422
US at 614; see also Ardary, 98 F.3d at 500 (applying the

foregoing test to determ ne whether plaintiffs conplaint "“arose
under” the Medicare Act).

In the instant case, plaintiff’'s claimagainst US HC
does not “arise under” the Act under either of the two
af orenmentioned tests. First, the “standing and the substantive

basis for the presentation” of plaintiff’s claimis not the Act.

See, Ringer, 466 U S at 615. Plaintiff seeks damages from
US HC on atheory of negligence. State common |aw, not the

Medi care Act, provides the standing and substantive basis for the

presentation of this claim See, Ardary, 98 F.3d at 499 (holding
that state common |aw, not the Act, provided standing for
plaintiff’'s clains of negligence, intentional and/or negligent
infliction of enotional distress, intentional and/or negligent

m srepresentation, and professional negligence). Second,
plaintiff’s claimis not “inextricably intertwined” with a claim

for Medicare benefits. See, Ringer, 422 U S. at 614.

Plaintiff’s claim for damages resulting fromU. S.H C.'s alleged
negligence, is not “inextricably intertw ned” because plaintiff,

at bottom is not seeking to recover benefits. See, Ardary, 98

F.3d at 500 (finding that plaintiffs’ clainms for general and
puni tive damages resulting from negligence, intentional and/or

negligent infliction of enotional distress, intentional and/or
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negligent m srepresentation, and professional negligence were not
“Inextricably intertwined” with clains for benefits because
plaintiffs “at bottom[were] not seeking to recover benefits”);

conpare, Ringer, 466 U S. at 614 (finding that clains were

“inextricably intertwined” with clains for benefits because "it
makes no sense to construe the clains ... as anything nore than,
at bottom a claimthat they should be paid for their []
surgery”).

As plaintiff’'s cause of action against U S H C does
not “arise under” the Medicare Act, and as no other basis for
federal subject matter jurisdiction exists, renmoval of this
action to federal court was inproper, and, thus, this Court wll
remand it to the Court of Common Pl eas of Mntgonery County,
Pennsyl vani a.

D. Concl usi on

In conclusion, this Court wll grant Plaintiff’s Mtion
to Remand and remand this action to the Court of Common Pl eas of
Mont gonery County, Pennsyl vani a.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

ETHEL BERMAN, : ClVIL ACTI ON

Plaintiff, :

V.
ABI NGTON RADI OLOGY
ASSOCI ATES, | NC., NORMAN
HANSEN, M D., FRANK A
PIRO, MD., and U. S.
HEALTHCARE, | NC. , :

Def endant s. : NO. 97-3208

ORDER

AND NOW this day of August, 1997, upon
consideration of Plaintiff’s Mtion to Remand, and defendants’
response thereto, and consistent with the foregoi ng Menorandum
it is hereby ORDERED t hat the above-captioned action is REMANDED

to the Court of Comron Pl eas of Montgonery County, Pennsylvani a.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



