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VEMORANDUM

Yohn, J. August , 1997
Plaintiffs Sandra MIler, her children, and her
attorney, David L. Deratzian, bring various federal and state
clains against City of Philadel phia, Philadel phia Departnment of
Human Servi ces (DHS), social worker Onven Scheer, Children's
Hospital of Philadel phia (CHOP), and hospital security officers
Hudson' and Sgt. Marc Carroll. Plaintiffs' claims relate to DHS
and Scheer's actions in obtaining custody of MIler's children
t hrough an ex-parte tenporary child custody order. Mller
regai ned custody of her children after a span of five days, which
i ncl uded a weekend and a two day hearing that resulted in the
dism ssal of DHS s petition for adjudication of dependency.

Plaintiffs contend that Scheer had no probabl e cause and used

1. Defendant Sheldon L. Hudson is incorrectly naned in the
conplaint as "Oficer Hutton."



deceitful neans to obtain the tenporary custody order, and allege
civil rights, conspiracy, mnalicious prosecution, bodily injury
and intentional infliction of enotional distress clainms. In
addition, plaintiffs bring civil rights clains against Cty of

Phi | adel phi a and DHS i ndependently based on their policy, custom
and practice, and failure to adequately train their human
services staff.

On January 29, 1997, the court issued an order
dismssing plaintiffs' procedural due process claim At the sane
time, the court upheld plaintiffs' 8§ 1983 clainms against Cty of
Phi | adel phi a, DHS and Scheer, based on the allegations in the
conpl ai nt, concluding that Scheer has neither absol ute nor
qualified inmmunity with respect to plaintiffs' malicious
prosecution claimand allegations that Scheer m srepresented
i nformation, induced others to falsify records and attenpted to
suborn perjury. However, the court concluded that Scheer does
have absolute imunity against clainms relating to his own
testinony at the dependency hearing. Simlarly, the court held
that Scheer is not entitled to imunity under state law for his
al l eged bad faith conduct and that, regardl ess of whether Scheer
had imunity, plaintiffs' conplaint stated clains against Cty of
Phi | adel phi a and DHS because a nunicipality can be independently
liable for the acts of its policynmakers.

Presently, defendants Omnen Scheer, City of
Phi | adel phia, and DHS have noved for summary judgnent on the

followng clains: plaintiffs' substantive due process and
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mal i ci ous prosecution clains against Scheer and Cty of
Phi | adel phia; all plaintiffs' clainms against DHS;, and plaintiffs'
state | aw cl ai ns agai nst Scheer and Cty of Phil adel phia. For

the reasons that follow, defendants' notion will be granted.

STANDARD CF REVI EW

Upon notion of any party, sunmary judgnent is to be
granted "if the pl eadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law" Fed. R Cv. P. 56(c). Were, as here, the
nonnovant bears the burden of persuasion at trial, the noving
party may neet its burden "by 'showing' --that is, pointing out to
the district court--that there is an absence of evidence to

support the nonnoving party's case.” Celotex Corp. v. Catrett,

477 U.S. 317, 325 (1986).
When a court evaluates a notion for summary judgnent,

"the evidence of the nonnovant is to be believed." Ander son V.

Li berty Lobby, Inc., 477 U S. 242, 255 (1986). Furthernore, "in

reviewi ng the record, the court nust give the nonnoving party the

benefit of all reasonable inferences."” Senpi er v. Johnson &

H ggins, 45 F.3d 724, 727 (3rd Gr. 1995). However, the

nonnmovant "nust present affirmative evidence to defeat a properly

supported notion for summary judgnent,"” Anderson v. Liberty Lobby

Inc., 477 U S. at 257, and "the nere existence of a scintilla of
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evi dence in support of the nonnovant's position will be
insufficient." [d. at 252. |Indeed, "where the record taken as a
whol e could not lead a rational trier of fact to find for the
nonnovi ng party, there is no 'genuine issue for trial.""

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587 (1986).

. BACKGROUND

The following is an account of the facts as construed
in a light nost favorable to the nonnoving party, plaintiffs.

On May 17, 1994, Scheer received a report from Ms.
Mles of the Tiny Tot day care center concerning her suspicion of
possi bl e child abuse of Corey and Thomas MIler.? Mles

i ndi cated that she was troubl ed by bruising on Corey's back. ?

2. In the case caption and previous subm ssions, Corey is
spelled Cory. Elsewhere, Thonas MIller is referred to in certain
docunents by his nicknanme, Parker

3. Prior to May, 1994, the DHS had previously investigated
reports of child abuse regarding MIler's children. 1n January,
1990, nine nonth old Corey MIller was admtted to Bryn Maw
hospital wth severe facial injuries, allegedly caused by Schill,
who hit Corey in the face with a mlitary helmet. (Plain. Exhib
J at 1.)

In 1993, Scheer's predecessor, Robert Weiss,
investigated three separate reports that Corey M|l er had been
abused. (Plain. Exhib. D.) Wiss did not initiate |egal
proceedi ngs with respect to those reports.

At sone point in the sunmer of 1993, the DHS assi gned
Scheer to the MIler case. On August 8, 1993, DHS again received
reports of bruises on Corey and on Septenber 2, 1993, Scheer
instituted a famly service plan for the MIlers. (Plain. Mno.
in Qop. to S.J. at 6.)

On May 3, 1994, Joseph Bradl ey, Dakota's father,
reported to DHS that Sandra MIler was in violation of the famly

(continued...)



In response, Scheer and a fell ow DHS soci al worker,

Regi nal d Jackson, visited the day care center and interviewed
Corey and Thomas. Thomas told Scheer that his nother, Sandra
Mller, had hit himand | ocked himin his roomwhen he

m sbehaved, that Sandra MIler's boyfriend Derrick Schill lived
with the MIler famly, and that Schill had hit him Corey al so
i ndi cated that he had been hit by his nother and Schill. Scheer
al so interviewed the owner of the day care center, Vincent
Squire, who nentioned previous injuries to the children, and
stated that on May 11 and 13, 1994, day care center staff had

vi deo taped such injures.

On May 18, 1994, Scheer and Jackson returned to the day
care center with Scheer's supervisor, Carol Franczyk. Again,
both Corey and Thomas stated that their nother and Schill had hit
them Upon the request of Franczyk, Scheer had the children
transported to CHOP by fam |y nmenbers for the purpose of having
t hem exam ned by a doctor for possible child abuse. (Defend.
Exhib. B at 113.) Accordingly, Sandra MIller, Scheer, Jackson,
Hlary Cornell (Mller's sister), Any Frank of the Child Advocate
Unit, and MIler attorney David Deratzian presented Corey,
Thomas, and their sibling Dakota Bradl ey at CHOP, where the

children were exam ned by Dr. Fred Henretig.

3. (...continued)

service plan by permtting Schill to be alone wth the children.
Scheer did not investigate that report, but asked the child
advocat e soci al worker assigned to the case, Any Frank, to
investigate Bradley's claim (Plain. Meno. in Cpp. to S.J. at
7.)



Following his investigation, Henretig called Scheer,
Jackson, Frank and Deratzian into a conference room and inforned
them of his conclusions. Henretig found no evidence of injury to
Thomas and Dakota, but found bruises on Corey and noted, in
particular, that a mark on Corey's back was suspicious. Henretig
stated that the mark was fresh and had occurred within 24 hours,
but Henretig could not say for certain whether Corey's injuries
were or were not caused by abuse, or whether the injuries were
the result of an accident.

After hearing Henretig's report, Scheer informed Ml er
that he would contact "on-call" Assistant Cty Solicitor Debbie
Maser for the purpose of deciding whether the children could go
home. (Plain. Exhib. L at 60.) Sheer called Maser and inforned
her that Henretig had told himthat "the bruise on Corey's back,
appeared to be consistent with having been hit with a belt or a
stick, and was not of an accidental appearance.” (Plain. Exhib.
E at 107.) Scheer also infornmed Maser of the follow ng facts:

(1) Corey MIler had bruises on his left eye, left and right Ieg,
back and left el bow, (2) Corey told his teachers that the
"bogeyman" cones into his roomand beats him (3) Thomas M| er
stated that Sandra MIller and Schill had hit himon the head and
| ocked himin his room (4) the day care center possesses video

t ape showi ng Corey and Thomas's bruises; (5) Corey had stated
that Schill and his nother had hit him (6) Thomas and Corey had
indicated that Schill lived wwth them (7) Schill was an indicted



perpetrator by om ssion regarding previous injuries sustained by
Corey. (Defend. Exhib. E at 95.)

Subsequently, Maser petitioned the Honorable Al bert
Sheppard of the Phil adel phia Court of Conmmon Pl eas for an order
to renove the children fromMIller's custody. After one hour,
Sheppard i ssued a restraining order for Corey and Thomas M| er

At sone point subsequent to Scheer's conversation wth
Maser and prior to Judge Sheppard's issuance of the restraining
order, Scheer met with Henretig outside of the presence of Frank
and Deratzian. (Plain. Exhib. E at 112.) Thereafter, Henretig
i ssued a report of suspected abuse. (Defend. Exhib. D.)

A dependency hearing was held on Friday May 20, 1994.
Toward the close of the hearing, Mller's attorney for the
cust ody proceedi ngs, Mchael H Applebaum Esq., requested that
Thomas M|l er be rel eased over the weekend to his nother
Appl ebaum conceded that with respect to Corey, Scheer's testinony
had established a prima facia case. (Defend. Exhib. A at 85.)
Presi di ng Judge Ni cholas C priani, however, upheld the
restraining order, and schedul ed further hearings for the
foll owi ng Monday, May 23, 1994. Follow ng a second day of
testinony, Judge Ci priani dissolved the restraining order and
returned Thomas and Corey to their nother's custody, with the
condition that Schill could not live in the house nor have any
contact wwth MIler or the children pending a dependency hearing

(Defend. Exhib. A at 191.)



Subsequently, Scheer was reassigned fromthe Ml er
case while DHS continued to pursue a dependency action. At a
dependency hearing in Septenber, 1995, DHS withdrew its petition
for dependency, only to refile a petition again in Cctober, 1995,

and dissolve it in February, 1996.

L1l DI SCUSSI ON

A. Plaintiffs' Federal Cvil R ghts d ai ns Agai nst Scheer

i. Substantive Due Process

In the nmenorandum and order of January 29, 1997, the
Court dism ssed plaintiffs' substantive due process clai magainst
Scheer with respect to allegations that Scheer had no probable
cause to initiate child custody proceedi ngs because the
substantive due process right to famlial integrity was not a
clearly established constitutional right at the tine of the

underlying events.* However, the Court concluded that plaintiffs

4. Plaintiffs request the court to reconsider its ruling that
prior to the Third Grcuit's opinion in Coft v. Wstnorel and
County Children and Youth Services, 103 F.3d 1123 (3d Cr. 1997),
there were no clearly established | egal norns regarding the
degree of suspicion a child welfare worker nust possess before
initiating custody proceedings. Plaintiffs argue that the
underlying facts in Croft occurred in February, 1993 and,
therefore, the rights delineated in Croft were clearly
established prior to the events here. However, "whether an
official protected by qualified imunity may be personally |iable
for an alleged unlawful action generally turns on the 'objective

| egal reasonabl eness' of the action . . . assessed in |light of
the legal rules that were 'clearly established at the tine it was
taken.'" Anderson v. Creighton, 483 U S. 635, 639 (1987)

(quoting Harlow v. Fitzgerald, 457 U S. 800, 818 (1982)). The

court reaffirnms its prior holding that the rights enunciated in

Croft were not clearly established prior to the Third Grcuit's
(continued...)




could recover on their clains that Scheer m srepresented
Henretig's nedical report to Maser, induced Henretig to falsify
records and attenpted to suborn perjury by Henretig because such
actions are patently unlawful and a clearly established

subst antive due process violation.

Def endants argue that plaintiffs have failed to present
any evidence that Scheer induced Henretig to falsify records or
attenpted to suborn his perjury, and that there is insufficient
evi dence of record to support plaintiffs' allegations that Scheer
m srepresented Henretig's report. Defendants argue that in order
to prevail against Scheer under a Fourteenth Amendnent due
process claim plaintiffs nust show that Scheer's conduct was
intentional, wllful and outrageous. Defendants argue that there
is no evidence that Scheer willfully m srepresented Henretig's
findings to Maser and, further, that even if Scheer had
m srepresented Henretig's findings, plaintiffs were not injured
by Scheer's m srepresentation because Maser's decision to seek
custody was based on Henretig's initial findings. (Defend.

Exhib. E at 97.)

The court concludes that plaintiffs' evidence regarding
Scheer's all eged m scharacterization of Henretig's report to
Maser is legally insufficient because plaintiffs have not

establ i shed a causal nexus between Scheer's all eged m sstat enent

4. (...continued)

announcenent of the Croft decision on January 6, 1997 because the
Croft decision broke new ground rather than rely on firny
establ i shed constitutional principles.
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and their injury. First, plaintiffs acknow edge that there is no
clai mthat Scheer ever spoke to Judge Sheppard. Second, Maser
i ndependent|y questioned Henretig concerning his opinion after
speaki ng to Scheer, and her recollection of Henretig' s report
coincides with that of Deratzian and Frank. Maser has submtted
an affidavit in which she swears that she spoke directly with
Henretig, and Henretig inforned her that he had discovered
brui ses on Corey, the bruises were one to two days old, that it
was i nconclusive as to whether the bruises were caused by
acci dent or abuse, but that one bruise would be very hard to
explain. (Defend. Exhib. E at 17.) Consequently, because Maser
i ndependent|y ascertai ned Henretig's opinion, Scheer's all eged
m srepresentation had no effect.

Plaintiffs contend that an issue of fact exists
regardi ng whet her Maser spoke wth Jackson and Henreti g.
Plaintiffs assert that Maser tal ked to Scheer al one, and then
Maser hung up and call ed Judge Sheppard. However, plaintiffs
present no evidence to support their contention, except to note
that Scheer's case progress report nmakes no nention of Maser's

conversation with Henretig. (Plain. Exhib. K at 57-58 of 67.)°

5. Deratzian declares in his affidavit, which was submtted in
connection with defendant CHOP' s earlier notion to dism ss, that
Scheer tel ephoned Maser fromthe exam nation area of the
energency ward while plaintiffs were confined to the public
waiting area, and that Deratzian was deni ed access to the

t el ephone for approxi mately one hour, before being sunmoned to
the tel ephone and infornmed that Judge Sheppard had issued a
detention order. (Plain. Meno in Qpp. to CHOP Motion to Dism ss
at 114-20.)

10.



However, Scheer's report would not be expected to contain such a
reference since Scheer did not participate in the conversation
bet ween Maser and the doctor. In addition, plaintiffs have not
investigated the details of Maser's conversation with Henretig by
taking the deposition of either Henretig or Maser. Consequently,
Maser's affidavit is uncontradicted and the court will accept the
factual avernments sworn to therein for summary judgnent purposes.
Simlarly, there is no evidence that Scheer induced
Henretig to falsify his report, or that Scheer attenpted to
suborn perjury by the doctor. Plaintiffs argue that Henretig
found no evidence of abuse, but that Scheer intervened and
i nduced Henretig to falsify his conclusion wth respect to Corey
MIler, and to file a Report of Suspected Abuse with the Child
Protective Services Unit of the County Children and Youth Agency.
As proof, plaintiffs note that Scheer, Deratzian, and Frank
testify that Henretig initially stated that he could not concl ude
that Corey's injuries were caused by abuse, (Plain. Exhib. J at
33), that Scheer's deposition testinony indicates that Scheer
later nmet with Henretig outside of the presence of Deratzian,
Frank and Jackson and that, follow ng the neeting, Henretig
i ssued his Report of Suspected Abuse. However, plaintiffs have
proffered no evidence that Scheer caused Henretig to file his

report or that Scheer attenpted to suborn perjury. ®

6. Plaintiffs contend that Scheer attenpted to suborn perjury of

Henretig. At oral argument, plaintiffs relied on page 33 of the

transcript of Scheer's deposition testinony, in which Scheer
(continued...)
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Mor eover, the Report of Suspected Abuse filed by

Henretig was not inconsistent with Scheer's recollection at the
time of his deposition of Henretig's initial findings. At the
time in question, the Pennsylvania Child Protective Services | aw
requi red an exam ni ng physician to file a Report of Suspected
Abuse when he or she had reason to believe that a child was the
victim of abuse.’ According to Scheer's deposition testinony,
Henretig's initial findings based on his physical exam nation of
Corey MIler were inconclusive; Henretig could not rule out that

Corey MIller's injuries were or were not an accident. (Plain.

6. (...continued)

states that Henretig's initial findings were inconclusive.
Plaintiffs allege that Scheer persuaded Henretig to falsify his
findings and to give false testinony at sone future hearing.
Plaintiffs' claimis for an attenpt to suborn perjury because
Henretig did not eventually testify at the dependency hearings.
Page 33 of Scheer's deposition does not support any of
plaintiffs' allegations.

7. Prior an anendnment effective July 1, 1995, the Child
Protective Services Law provi ded:

Persons who, in the course of their

enpl oynent, occupation or practice of their
prof essi on, cone into contact wth children
shall report or cause a report to be nade in
accordance with section 6313 (relating to
reporting procedure) when they have reason to
believe, on the basis of their nedical,

pr of essi onal or other training and
experience, that a child com ng before them
in their professional or official capacity is
an abused chil d.

23 Pa. Cons. Stat. Ann. 8§ 6311(a) (enphasis added). The 1995
anmendnent changed the phrase "reason to believe" to "reasonable
cause to suspect."

12.



Exhib. J at 33.) That finding and Henretig's | ater concl usion
that he had reason to believe that Corey was the victimof abuse
are not incongruent. Although based on his physical exam nation
of Corey, Henretig could not conclude that Corey's bruises were
the result of abuse, Henretig's Report of Suspected Abuse
i ndi cates that Henretig possessed other information which
i ndi cated that Corey nmay have been abused. 1In the Report,
Henretig stated, "the child said AP beats himall the tinme." ( Ld.
at 4.) Further, none of the statenents nade by Henretig in his
Report of Suspected Abuse contradicts Scheer's recollection of
Henretig's initial findings. Henretig states in the report as
fol |l ows:

1 of 3 sibs. brought with nother to E.R by

DHS wor ker for evaluation of alleged abuse,

wWith history of bruises nentioned by day care

staff. Mother deni ed any know edge of

intentional injury. Child described as

"hyperactive.” Child' s [PE?] notable for

hyperactivity and difficulty in engaging with

exam ner, as well as several small bruises on

| egs, abrasion left elbow. . . [illegible].
(Defend. Exhib. D at 1.) Those statenents do not conflict with
Henretig's alleged initial findings that he could not conclude
fromhis exam nation of Corey's bruises whether Corey's injuries
were caused by an accident or not.

Consequently, the court will grant defendants summary

judgnent on plaintiffs' substantive due process cl ains.

. Mal i ci ous Prosecuti on

13.



Plaintiffs have conceded that a dependency proceedi ng
is acivil proceeding and, therefore, such proceedi ngs cannot be
the basis for a malicious prosecution claim which necessarily
applies to crimnal actions. Consequently, defendants wll be
granted summary judgnment on plaintiffs' 8§ 1983 and state | aw

mal i ci ous prosecution clains.?

B. Scheer's State Law I nmunity

Section 6318 of the Child Protective Services Law grants
soci al workers a good faith imunity fromcivil liability under
state law. 23 Pa. Cons. Stat. Ann. 8 6318(a) (Supp. 1996). The
good faith of the social worker's actions is statutorily
presunmed, 23 Pa. Cons. Stat. Ann. 8 6318(b), and good faith nust

be judged on an objective standard. See Brozovich v. Crcle C

G oup Hones, Inc., 548 A 2d 698, 700 n.3 (Pa. Commw. Ct. 1988).

Simlarly, under the Political Subdivision Tort C ains
Act (PSTCA), municipal enployees are imune fromsuit for acts of
negl i gence that do not fall under any of the exceptions of §
8542(b), but are not inmmune fromsuit for acts that constitute a
crinme, actual fraud, actual malice or willful m sconduct. Wade

v. Cty of Pittsburgh, 765 F.2d 405 (3d Cr. 1985).

Here, defendants are entitled to summary judgnent on

plaintiffs' state |aw clains agai nst Scheer because no evi dence

8. The court has allowed plaintiffs to amend the caption to two
counts in the conplaint, changing themfrom malicious prosecution
clains to abuse of civil process clains. The court will defer
consi deration of those clains until a |later date.
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of record exists to show that Scheer acted with malice; and
plaintiffs have submtted no evidence to show that Scheer's
report to Maser of Henretig' s findings had any effect on Maser's
actions or that Scheer induced Henretig to falsify his report or

commt perjury.

C. d ai n8 _Agai nst DHS

Def endants argue that clains against the DHS nust be
di sm ssed because DHS is a departnent or division of Gty of
Phi | adel phi a and, under Pennsylvania |aw, no departnent of the
City has a separate corporate existence, and all clainms against a
departnment nust be brought in the name of City of Phil adel phia.
53 Pa. Stat. Ann. § 16257.°

In Monell v. Dept. of Social Serv. of New York, 436

U S. 658 (1978), the Suprene Court held that nunicipalities and

9. Section 16257 provi des:

Al'l bonds, contracts and obligations
her et of ore executed, judgnents entered,
clains filed, and suits now pending in the
nane of any departnent of said city, fornerly
havi ng a corporate existence, are declared to
be good and valid, and to inure to the use of
the city; but no such departnent shall be
taken to have had, since the passage of the
act to which this is a supplenent, a separate
corporate existence, and hereafter all suits
growi ng out of their transactions, and al
clains to be filed for renovi ng nui sances,
together with all bonds, contracts and
obligations, hereafter to be entered into or
received by the said departnments, shall be in
the name of the city of Phil adel phi a.

53 Pa. Stat. Ann. § 16257.
15.



ot her | ocal governnment units are persons within the neaning of §
1983. 1d. at 690. However, Federal Rule of Cvil Procedure
17(b) states that the capacity to sue or be sued is determ ned as
follows: an individual's capacity is determ ned by the | aw of the
individual's domcile; a corporation's capacity is determ ned by
the law of the state under which it was organized; and in all
other cases, (with two limted exception that do not apply

here), * "

capacity to sue or be sued shall be determ ned by the
| aw of the state in which the district court is held." Fed. R
Gv. P. 17(b).

Here, because DHS is neither an individual nor a
corporation, the capacity of DHS to sue or be sued is governed by
the law of the state in which this court sits--Pennsylvania | aw.
Therefore, 53 Pa. Stat. Ann. 8 16257 nust be given effect, and

plaintiffs' clains against DHS nust be dism ssed. See also lrvin

v. Borough of Darby, 937 F. Supp. 446, 450 (E.D. Pa. 1996)

(di sm ssing clains agai nst nmunicipal police departnent); Agresta

v. Gty of Philadel phia, 694 F. Supp. 117, 119 (E.D. Pa. 1988)

(di sm ssing clains agai nst Phil adel phia police departnent because

10. Fed. R Cv. P. 17(b) provides the foll ow ng exception to
the rul e governing capacity: "a partnership or other

uni ncor porat ed associ ati on, which has no such capacity by the | aw
of the such state, may sue or be sued in its conmmon nanme for the
pur pose of enforcing for or against it a substantive right

exi sting under the constitution of the United States[.]"

However, nothing in the |anguage of the early case |aw that |ed
to the adoption of Rule 17, the advisory conmttee notes to Rule
17, or the case |law applying or interpreting Rule 17 indicates

t hat the uni ncorporated associ ation exception applies to | ocal
gover nnent subdi vi sions or departnments. Dean v. Barber, 951 F.2d
1210, 1214 n.4 (11th Gr. 1992) (citations omtted).

16.



pol i ce departnent does not have separate corporate existence);

Baldi v. Gty of Philadelphia, 609 F. Supp. 162, 168 (E.D. Pa.

1985) (sane). Moreover, at oral argunent, plaintiffs agreed that

they had no separate clains against DHS. Consequently,

defendants will|l be granted sunmary judgnent on plaintiffs' clains
agai nst DHS.
D. Federal Gvil Rights Cains Against Gty O

Phi | adel phi a

Def endants are entitled to summary judgnent on
plaintiffs' 8§ 1983 clains against Cty of Philadel phia with
respect to the actions of Scheer because, as stated above, there
were no underlying violations of plaintiffs' federally protected

ri ghts by Scheer

E. State Law T ains Against City O Phil adel phi a

Plaintiffs concede that Gty of Philadel phia is inmune
fromliability under state |aw by virtue of the PSTCA. 42 Pa.
Cons. Stat. Ann. 8 8541. Although 8 8550 of the Act provides
t hat nuni ci pal enpl oyees do not have imunity for acts that
constitute a crime, fraud, malice or wilful m sconduct, that
exception to imunity does not extend to | ocal agency imunity.

Marko v. Gty of Phil adel phia, 576 A . 2d 1193, 1193 n.2 (Pa.

Commw. Ct. 1990); Cooper v. City of Chester, 810 F. Supp. 618,

17.



626 n.8 (E.D. Pa. 1992). Consequently, Gty of Philadelphiais

imune fromliability under state | aw.

| V. CONCLUSI ON

Def endants will be granted summary judgnent on
plaintiffs' clains against DHS and plaintiffs' state |aw clains
against Cty of Philadel phia. Defendants will also be granted
summary judgnent on plaintiffs' existing 8 1983 substantive due
process and malicious prosecution and state | aw cl ai ns agai nst
Scheer, and plaintiffs' § 1983 substantive due process and
mal i ci ous prosecution clains against Cty of Philadel phia to the
extent those clains relate to Scheer's actions.

An appropriate order follows.

18.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA M LLER, CORY M LLER : ClVIL ACTI ON
THOVAS M LLER, DAKOTA BRADLEY, :
and DAVI D L. DERATZI AN
Plaintiffs
V.
CI TY OF PH LADELPHI A,
PH LADELPH A DEPT. OF HUVAN
SERVI CES, OVEN SCHEER, :
CH LDREN S HOSPI TAL OF : NO 96-3578
PH LADELPH A, OFFI CER HUTTON

and SGT. MARC CARROLL
Def endant s

ORDER

AND NOW THI' S DAY OF August, 1997, upon
consi deration of defendants City of Philadel phia, Philadel phia
Department of Human Services (DHS), and Oaen Scheer's notion for
summary judgnent, and plaintiffs' response thereto, |IT IS ORDERED

t hat defendants' notion is GRANTED with respect to the foll ow ng

cl ai nms:

(1) plaintiffs' clains against DHS

(2) plaintiffs' state |aw clains against Cty of
Phi | adel phi a;

(3) plaintiffs' 8§ 1983 substantive due process and
mal i ci ous prosecution and state | aw cl ai ns agai nst Scheer; and

(4) plaintiff's 8 1983 substantive due process and

19.



mal i ci ous prosecution clains against Cty of Philadel phia to the

extent those clains relate to Scheer's acti ons.

BY THE COURT:

Wl liamH Yohn, Jr., Judge
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